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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION |
CIVIL APPEAL NO. 8696 OF 2011

[Against the Final impugned judgment, order and the decree dated 30.9.2010
passed by the three Judges Special Bench of the HiJh Court of Judicature at
Allahabad, Lucknow. Bench Lucknow in Other Original Suit No. 4 of 1988

( Regular Suit No 12 of 1961)] ‘

IN THE MATTER OF:-

Maulana Mahfoozurahman o - ceenvneao Appellant

VERSUS | e
Mahant Suresh Das and others -~ ... Respondents

PAPER-BOOK
[ FOR INDEX, PLEASE SEE INSIDE]

WITH
LA.No- | of2011: An Application for stay of impugned judgment.

LA.No 7 of2011: An Application for permission to file lengthy Synopsis
and List of Dates

LA, No 3 of 2011: An Application for permission (o file without
translation/official translation the Impugned .Judgemsmt
containing extracts reproducead therein m various
languages.

LLA. No Af of 2011: An Application for exemption from filing typed copy_of the
Impugned Judgement and permission to file impugned
judgment in Published Book Form

L.A. No S of 2011: An Application for substitution of Legal Heir of
Respondent No 24

LA, No é of 2011: An Application for condonation of delay in bringing on
record Lega! Heir of Respondent _No 24.

FILED BY -
[SYED SHa z »u HUSAIN RIZVH
ADVOCATE FOR THE ARPPELLANT
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL No. Boi¢ OF 2011

|0

(C. A. U/S. 96 read with sec. 109 of the CPC read with
Articles 133/134-A/136 of the Constitution of India)

IN THE MATTER OF :

Maulana Mahfoozurahman,

Before the
High Court

S/lo Late Maulana Vakiluddin, Resident Plaintiff
of Village Madarpur, Pergana & Tahsil No. 8/1

Tanda,District Faizabad. (U.P.).

Versus

Mahant Suresh Das Chela Sri Param
Hans Ram Chander Das, resident of

Digambar Akhara, City Ayodhaya,
District Faizabad. (U.P.)

Nirmohi Akhara situate in Mohalla
Ramghat, through Mahant
Rameshwar Das, Mahant and
Sarbarakar, resident of  Nirmohi
Akhara, Mohalla Ram Ghat, City

Ayodhaya, District Faizabad (U.P.).
The State of Uttar Pradesh through

Chief-Secretary to the State Government,

Civil Secretariat, Lucknow (U.P.)

The Collector, Faizabad Collectrate
Compound, Faizabad, (U. P.)

The City Magistrate, Faizabad.
Collectrate Compound Faizabad ( U. P.)

The Superintendent of Police,

S.P. Office Faizabad, District Faizabad

(U. P.)

B. Priya Dutt S/o R. B. Babu Kamlapat
Ram, R/o Rakabganj Faizabad, District

Faizabad (U. P.)

President, All India Hindu Maha Sabha,
Read Road, New Delhi.

Defendant
No. 2/1

Defendant
No. 3

Defendant

NQ. ¥
Defendant
No. 6

Defendant
No. 7

Defendant
No. 8

Defendant
No. 9

Defendant
No. 10

In this
Court

Appellant

Contesting
Respondent

Contesting
Respondent

Contesting
Respondent

Contesting
Respondent

Contesting
Respondent

Contesting

Respondent

Dead
Respondent

Contesting
Respondent
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19,

Presideht Arya Maha Pradeshik Sabha,
Dewan Hall, Baldan Bhawan,
Shradhanand Bazar, Delhi.

President, All India Sanatan Dharam
Sabha, Dhaula Kuan, New Delhi.

Dharam Das alleged Chela Baba
Abhiram Das, Resident of Hanuman
Garhi, Ayodhya, Faizabad (U.P.).

Sri Pundrik Misra, son of Raj Narain
Misra, Resident of Balrampur Sarai,
Rakabganj, Faizabad.

Sri Ram Dayal Saran, Chela of late Ram
Lakhan Saran, resident of town Ayodhya,
District Faizabad (U.P.).

Ramesh Chandra Tripathi,son of Sri
Parsh Rama Tripathi, Resident of village
Bhagwan Patti, Pargana Mujhaura, Tehsil
Akbarpur, District Ambedkar Nagar
(U.P.).

Mahant Ganga Das,Chela of Mahant
Sarju Dass, resident of Mandir Ladle
Prasad, City Ayodhya, Faizabad (U.P.).

Sri Swami Govindacharya, Manas
Martand Putra Balbhadar Urf Jhalloo,
Resident of Makan No. 735, 736, 737,
Katra Ayodhya, Pargana Haveli Oudh,
Tahsil and District Faizabad (U.P.).

Madan Mohan Gupta, convener of Akhil
Bhartiya Sri Ram Janam Bhoomi
Punarudhar Samiti, E-7/45, Bangla T.T.
Nagar, Bhopal(M. P.)

Umesh Chandra Pandey, son of Sri R.S.
Pandey, Resident of Ranupalli, Ayodhya,
District Faizabad (U.P.).

Prince Anjum Qadar, President All India
Shia Conference, Registered, Qaumi
Ghar, Nadan Mahal Road, P.S. Chowk,
Lucknow, (U.P)

Defendant
No. 11

Defendant
No. 12

Defendant
No. 13/1

Defendant
No. 14

Defendant
No. 15

Defendant
No. 17

Defendant
No. 18

Defendant
No. 19

Defendant
No.20

Defendant
No. 22

Defendant
No. 21

I

Contesting
Respondent

Contesting
Respondent

Contesting
Respondent

Contesting
Respondent

Contesting

7

Respondent

Contesting
Respondent

Contesting
Respondent

Contesting

Respondent

Contesting
Respondent

Contesting
Respondent

Proforma
Respondent
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25.

Sunni Central Board of Wadf,
U.P.Lucknow, , Plaintiff .
Old address Moti Lal Bose Road, P.S. No.1

Kaserbagh, Lucknow (U.P)

New Address: |

3-A, Mall Avenue, Lucknow (U.P.)
through its Chief Executive Officer.

Misbahuddin, son of late Ziauddin,

Resident of Mohalla Angoori Plaintiff
Bagh,Pargana Haveli Oudh, City, Tehsil No. 6/1/1
& District Faizabad (U.P.). .

Mohd. Siddig alias Mohammad Siddiq,

son of late Haji Mohd. Ibrahim, resident of Plaintiff
Lalbagh, Moradabad, General Secretary, No.2/1
Jamiatul Ulema Hind, U.P, Jamiat ‘
Building, B.N. Verma Road (Katchechry
Roard), L.ucknow (U.P.).

Mohammad Hashim, S/o Late Karim Bux,

resident of Mohalla Kutiya, Paanji Tola, Plaintiff
Ajodhiya city, Pargana Haveli Oudh, No.7
District Faizabad, State of U.P.
Mahmud/Ahmad sonof Ghulam Hasan, ]
resident of Mohalla Rakabganj, City Plaintiff
Faizabad, District Faizabad. (U.P.).Dead No.9
through its Legal Representatives
24 A. Mr. Maulana Mufti Hasbullah

alias Badshah Saheb, aged about 50

years,son of late Maulana Faizullah,

R/0101, Madani Manzil, Mughalpura,

Faizabad (U.P.)
24 B. Mr. Faiz Ahmad,

Aged about 26 years,

Son of l[ate Anwar Ahmad,

R/o Rakab Ganj,

Faizabad (U.P.)
Farooqg Ahmad, son of late Sri Zahoor
Ahmad, Resident of Mohalla Naugazi Plaintiff
Qabar, Ayodhya City, Ayodhya, District No. 10/1

Faizabad State of (U.P.).

|2

Proforma
Respondent

Proforma

Respondent

Proforma
Respondent

Proforma
Respondent

Proforma
Respondent

Proforma
Respondent
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(jIVILAPPEAL UNDER SECTION 96 READ WITH SECTION 109 OF

THE CODE OF CIVIL PROCEDURE AND
ARTICLES 133 . 134.A AND 136 OF THE
CONSTITUTION OF INDIA

The Hon’ble Chief Justice of India

And His Companion Justices of the Hon’ble Supreme Court of

India.

The humble appeal of the Appellant named above.

MOST RESPECTFULLY SHEWETH:

1.

That the Appellant herein (Plaintiff No 8/1 in 0.0.S. No 4 of 1989) is
preferring the present Civil Appeal under Section 96 of the Code of Civil
Procedure, 1908 ( hereinafter referred to as “ CPC”) read with Section
109 CPC and Articles 133, 134-A and 136 of the Constitution of India
against the impugned Final Judgment, order and Preliminary decree
dated 30.09.2010 passed by a Special Full Bench of three Hon'ble
Judges of the High Court of Allahabad, Lucknow Bench, vide their
separate judgments disposing of Other Original Suit (O.0.S) No. 4 of
1989 (alongwith other connected Suits namely O0.0.S No.1 of 1989,
0.0.8. 3 of 1989, 0.0.S No 5 of 1989) in terms of the same common
judgment. On the same day, the Special Full Bench of the High Court
has also passed a separate order observing that in their opinion an
Appeal is maintainable in this Hon'ble Court under Section 96 CPC. l

It is material to point out that the said Special Bench of the High
Court has carried out corrections in the judgment vide order dated

10.12.2010 and the said corrections have been carried out by the office

N
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of the High Court in the certified copy of the impugned judgements

issued to the Appellant’s counsel.

The findings of the three Hon’ble Judges which are against the
Appellant, are being challenged and impugned in the Grounds of Appeal
set out hereinabelow;

(@). Copy of the Impugned Judgement dated 30.09.2010 passed by
Special Full Bench of the High Court of Judicature at Allahabad,
Lucnkow Bench, Lucknow, inter-alia in O.0.S. N<\3f4 of 1989 (
Regular Suit No 26 of 1961) dismissing the said Suit filed
among others by the Appellant along with corrigendum dated
10.12.2010 is being filed separately in the form of Books as
VOLUME- |, II, & IIL.

(b). Copy of the Impugned decree dated 30.09.2010 passed by the
High Court of Judicature at Allahabad, Lucnkow Bench,
Lucknow, inter-alia in O.0.S. No 4 of 1989 ( Regular Suit No 26
of 1961) dismissing the séid Suit filed among others by the

Appellant is being filed herewith as Impugned Decree dated

30.09.2010 in O.0.S.No 4 of 1989.

FACTS IN BRIEF:

2.

2.1.

That the facts in brief leading to filing of the present Appeal are as

under:

That in the year 1528 a Mosque was constructed with a courtyard .
surrounded by a boundary wall on the area 6f about 1500 sq yards in
Ayodhya, presently situated in Mohallah Ramkot, Ayodhya, District
Faizabad, U.P.. This mosque was}popularly known as Babri Masjid
where Muslim community started offering prayers éince 1528 and

which continued till 22.12.1949. The land adjoining the mosque on
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2.3.

2.4.

2.5.

2.6.
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three sides was the ancient graveyard of Muslims which was being

used for burial of dead bodies of Muslims.

That in the year 1575, the renowned saint poet Goswami Tulsidas
completed the famous “Ram Charitra Manas”. But there is no mention of
any specific birth place of Sri Ram at Ayodhya or demoalition of any

temple of Ramjanambhoomi or construction of any mosque thereon.

That from 1528 to 1857 there is no whisper and/or demand of any place
called Sri Ram's birthplace within the precincts of Babri Masjid. For the
first time in the year 1857 a Chabutra admeasuring 17 X 21 ft was
ilegally constructed within the boundary but outside the inner courtyard
of Babri Masjid. The British rulers erected pucca wall having grill/railing

to separate Hindu and Muslim worshipping areas.

That the Babri Mosque since its construction was being maintained by
the grant first by the Mughal rulers and then the same was continued by
the Nawabs. During the Brilish period, this grant vide order dated

25.08.1863 was converted into rent free land in the nearby villages.

That the entire area was in possession of the Muslim and they were
using it for offering namaz. When the Deputy Commissioner vide order
dated 03.04.1877 passed order for opening a gate on the northern side
of the mosque. The Mutawalli objected by filing éppeal against the
opening of a gate on the northern side of the mosque, the
Commissioner vide order dated 13.12.1877 decline to interfere in viéw

N

of the fact that the gate was constructed under the instructions of D.C.

That further the fact that the entire area of the Babri Masjid was in
possession of the Muslims is also reflected by the fact that when Hindus

wanted to paint the outside wall of the outer courtyard, the Mutawalli of
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- the Mosque protested and filed an Application before the Appropriate

authority asserting that since the walls etc belong to the Mosque, Hindus
have no right whatsoever to paint the said walls. On this Applicétion the
appropriate authority passed order dated 02.11.1883 waming Hindus

not to indulge in any innovation and at the same time asked the Muslims

not to lock the gates.

That even though the Chabutra in the outer courtyard was illegally
constructed by the Hindus, one Mahant Raghubar Dass instituted a suit
(OS No. 61/280 of 1885) on 29.01.1885 as Mahant of Janam Asthan
against the Secretary of State for India in Council for permission to build
a temple only on the Chabutra size, 17/21 ft. It was mentioned in the
plaint that in March or April 1883 due to objections by Muslims, the
Deputy Commissioner, Faizabad obstructed construction of temple
whereupon the plaintiff submitted an application to the local Government
but received no reply. Thereafter, a notice dated 18.8.1884 under
Section 424 C.P.C was sent to the Secretary, Local Government, but
thereon also no reply was received which had given a cause of action to
file the suit. In the aforesaid &uit Shri Mohammad Asghar, the then
Mutawalli of Babari Masjid got himself impleaded as one. of the

defendants and contested the suit.

In the aforesaid suit a sketch map was filed along with the plaint
wherein the building at the westemn side of Chabutra 17/21 ft was
aclmitted to be a mosque and was shown as such. The suit was
contested by the aforesaid Mutawalli clearly asserting and stating that
the land on which temple is sought to be built is neither the property of

Mahant nor Janam Asthan but the said land lies within the boundaries of
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2.9.

2.10.

2.11.
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Babari Masjid and is the property of mosque. Therefore, the existence of

mosque was admitted by the said Plaintiff.

That the aforesaid suit was dismissed by the Sub Judge, Faizabad vide
order dated 24.12.1885 by a speaking order declining  the

permission to construct Temple on the site of Chabutra.

That aggrieved by the aforesaid dismissal, Mahant Raghubar Dass filed
an appeal being Civil Appeal No. 27/1886 before the District Judge,

Faizabad.

That the learned District Judge vide order dated 18/26.03.1886
dismissed the said Civil Appeal No. 27 of 1886 filed against the order

dated 24,12.1885 holding inter-alia as under:-

“The entrance to the enclosure is under a gateway which bears
the superscription “‘Allah’ immediately on the left is the platform or
chabutra of masonry occupied by the Hindus. On this is a small
superstructure of wood in the form of a tent. This chabutra is said
to indicate the birthplace of Ram Chandra. In front of the
gateway is the entry to the masonry platform of the Masjid. A wall
pierced here and there with railings divides the platform- of
the Masjid from the enclosure on which stands the chabutra”.

N

Aggrieved by the aforesaid dismissal of Appeal, Mahant Raghubar
Dass filed on 25.05.1886 a Second appeal being Second Appeal
No. 122/1886 before the Judicial Commissioner, Oudh.

The Judicial Commissioner, (Sudh vide order dated 01.11.1886

dismissed Second Civil Appeal No.122 of 1886 filed against the order

dated 18/26.03.1886 in Civil Appeal No. 27 of 1886. categoricafly

holding inter alia, as under:- | | '

“The matter is simply that the Hindus of Ajodhya want to
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erect a new temple of marble over the supposed holy spotin
Ayodhya said to be the birthplace of Shri Ram Chander. Now
this spot is situated within the precincts of the grounds
surrounding a mosque constructed some 350 years ago owing
to the bigotry and tyranny of the Emperor Babur, who
purposely chose this holy spot according to Hindu legend as the
site of his mosque.

The Hindus seem to have got very limited rights of access to
certain spots within the precincts adjoining the mosque and
they have for a series of years been persistently tying to
increase those rights and to erect buildings on two spots in the
enclosure:
(1 Sita Ki Rasoi
(2) Ram Chander Ki Janam Bhumi.
The Executive authorities have persistently refused these
encroachments and absolutely forbid any alteration of the
‘status quo’.

| think thisis avery wise and proper procedure on
their part and | am further of opinion that the Civil Courts have
properly dismissed the Plaintiffs claim....

There is nothing whatever on the record to show that
the plaintiff is in any sense, the 'proprieto_r of the land, in

question”.

2.12. That, there were communal riots in Ayodhya because of alleged issue
of cow slaughter in a neighbouring village in which a portion of Babari
Masjid was partly damaged. However, it was renovated at the cost of

the British Government through a Muslim Thekedar.

2.13. That, the U.P. Muslim Wakf Act, 1936 was enacted. Under the Act, a
Wakf Survey Commissioner was appointed for making enquiries with
respect to properties to be registered as Wagfs. The District Wakf
Commissioner, Faizabad passed order dated 08.02.1941 declaring the

Babri Masjid as Sunni Wakf. The Commissioner of Wagfs had made a
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comprehensive inquiry regarding all properties including with respect to
the Babri Masjid and had held that Babri Masjid was built by Empéror
Babar who was a Sunni Mohammadan and that the mosque wés a
Sunni Wagf.

The said order was not challenged by any person on the
ground that it was not a Muslim Wagf but a Hindu Temple. The report

became final and unimpeachable document under the Act.

2.14. That, in the year 1941 a Regular Suit No 95/1941 was filed by Mahant -
Ram Charan Dass against Raghunath Dass & ors regarding properties
of Nirmohi Akhara including said Ram Chabotra allegedly described as

Janambhoomi Mandir.

2.15. That the said Suit was decreed on 06.07.1942 in terms of compromise

categorically admitting the existence of Mosque on the western

boundary of alleged Janambhoomi Mandir.

2.16. That, on an application being made on 27.09.1943 fo\rJregistration of
Babri Masjid under the 1936 Act was filed before the Sunni Wakf Board.
Under the 1936 Act Babri Masjid was registered as Sunni Wakf. The
State Government published the list of Augaf on 26.02.1944 in the

official gazette where Babri masjid was shown as Sunni Wakf.

2.17. That the Regular Suit No 29/1945 was filed on 04.07.1945 by Shia
Wakf Board against Sunni Wakf Board for declaration that Babri
mosque was a shia wakf. The said Regular Suit No 29/1945 was
dismissed by the Civil Judge, Faizabad vide order dated 30.03.1946
confirming that the Mosque was a Sunni Wakf as registered in the Sunni

Wakf Board.
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2.18. That after India attained freedom from British Rule and became
democratic republic and the Constitution guaranteeing fundamental
rights to every citizen including the right to equality before law and equal

protection of law and freedom to profess religion.

2.19. That the otherwise calm and secular atmosphere of Ayodhya started
becoming polluted and as per the internal records of the State
Government itself, the Superintendent of Police, Faizabad on
29.11.1949 informed the Deputy Commissioner Shri KK Nayar that
“...there is a strong rumour that on puranmashi the Hindus will try to
force entry into the mosque with the object of installing a diety..” Local
Administration again on 30.11.1949 expressed apprehension regarding
the surreptitious design of Hindus. But desbite all information, no steps
were taken to stop any untoward incident as apprehended. Up to
22.12.1949, the Muslims were in peaceful possession of the aforesaid
mosque and were offering namaz therein. The Deputy Commissioner,
Mr KK Nayar who had all the information regarding the atmosphere and
the illegal plan of some Hindu miscreants feigned its ignorance and
justified desecration of masque on 23.12.1949 by calling the said aét as

“ unpredictable and irreversible”.

2.20. That on the night intervening 22.12.1949 and 23.12.1949, some Hindus
miscreants in the dark of night surreptitiously and stealthily placed idé)ls
inside the mosque. This incident occurred on 23.12.1949 was reported
by the Constable on duty (Mata Prasad) at Police Station, Ayodhya and
the Sub-Inspector registered a report and proceeded to mal;e inquiry on

the spot.
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2.21. That the City Magistrate Faizabad, on 23.12.1949 on account of the

2.22.

2.23.

communal tension in the area, passed orders under Section 144 Cr.P.C.

prohibiting one and all from carrying of arms and gathering at Ayodhya

and Faizabad area.

That despite directions from none other than the then Prime Minister of
India to remove the idols, the Deputy Commissioner refused to follow
directions defiantly and reported to have written- “... and if the
government still insisted that the removal should be carried out in the
face of these facts, | would request to replace me by another officer..”

It is submitted that the subsequent Intelligence Report dated 26.07.1961
records about the said D.C that “ It is reliably learnt that Baba Ram
Lakhan Sharan gets legal advice in this respect from Sri. K.K.Nayar (
Ex- D.G, Faizabad) who is his supporter too..". It is also no coincidence
that Sri K.K.Nayar who defied the then P.M's order to rernove the idol

from the mosque went on to become an MP of Jan Sangh, forerunner of

BJP.

That the Additional City Magistrate, Faizabad cum Ayodhya vide order
dated 29.12.1949 drew a preliminary order under Section 145 vCr.P‘.}C.
attaching the mosque premises and the possession was given under
the receivership of one Sri Priya Dutt Ram. The Receiver took over the
charge on 05.01.1950 and made inventory of the attached
property.The receiver appointed pujari for performing puja and bhdé
etc. The proceedings under section 145 Cr.PC consigned to records

only with the order dated 30.07.1953 that the same shall be taken up

after the disposal of the Suits.

2.24. That from 1528 to 22™ Dec 1949 the Muslims were offering prayers at
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| the Babri Masjid and no other person could have nor did assert its rights
over the property or the right of worship therein. For the first time after
the idols were surreptitiously kept under central dome of the Babri
masjid in the darkness of night, the First Suit O.0.S No 2/1950 (which
became O.0.S. No. 1 of 1989) was filed on 16.01.1950 as Regular Suit
No.2 of 1950 by Gopal Singh Visharadh in the Civil Court, Faizabad in
his personal capacity for declaration and injunction against the
defendants from, inter-alia, interfering with the right of worship and
darshan of Sri Bhagwan Ram and against removal of the idols from the
disputed place. On this very day, the Civil_ Court, Faizabad granted
interim injunction in favour of the Plaintiff against the removal of the idols
from the Mosque and for carrying out puja by the Plaintiff. The said order
of temporary injunction was modified on 19-1-1850 on an applicaﬁon
moved by the District Magistrate Faizabad.

In the said suit Civil Court, Faizabad vide order dated
01.04.1950 appointed Shri Shiv  Shankar Lal Vakil as the
Commissioner who prepared two site plans of the building premises
and of the adjascent areas, and a Map of the entire premises against
which objections were filed by the Muslim side for néming Sita Rasoi,
Bhandar, Hanuman Dwar etc. which have been recorded in the Order

dated 20,11.1950.

2.25. That, the interim order dated 19.01.1950 was confirmed by the Civil
Judge, Faizabad by directing that the interim injunction shall remaih in
force until the suit is disposed of. The First appeal from the order
dated 03.03.1951, being F.A.F.O No. 154 of 1951, filed by Muslim
parties in the High Court at Allahabad, which was dismissed vide order

dated 26.04.1955 and suit was directed to be decided expeditiously.
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2.26: That the Second Suit being Regular Suit No. 25 of 1950 (numbered
‘” as 0.0.S. No. 2 of 1989) was filed on 05.12,1950 by Shri Paramhéns
Ramchandra Das against Zahoor Ahmad and Seven others on fhe
identical prayers as the First Suit which later on 18.09.1990 came to be

dismissed as withdrawn.

2527. That the third Suit being Regular Suit No. 26 of 1959 (numbered as
0.0.S. No. 3 of 1989) was filed on 17.12.1959 by Nirmohi Akhara,
Ayodhya through its Mahant against the receiver as defendant No 1 and
9 more defendants. The prayer in the suit was that a decree be passed
in favour of the plaintiffs and against the Defendants f\gr removal of
Defendant no.1, Receiver, from the management and charge of the
temple Ram Janam Bhoomi and for delivering the éame to the

plaintiff through its Mahant and Sarbarahkar Mahant.

2.28. That the Fourth Suit R.S No. 12 of 1961 ( 0.0.S. No 4 of 1989) was
filed on 18.12.1961 as Regular Suit No. 12 of 1961 by U.P. Suni Central
Board of Wagf and 9 other Myslims, the Sunni Central Board of Waqfs
U.P. Vs. Gopal Singh Visharad & Ors, seeking relief of declaration as

well as possession of the Mosque along with the land adjoining thereto.

2.29. That by an order dated 06.01.1964 passed by the Civil Judge, Faizabad,
the four suits were consolidated and Regular S'uit No 12 of 1961 ( Suit

No 4 of 1989) was made the leading Suit.

2.30. That the learnd Civil Judge, Faizabad vide order dated 21.04.1966
decided Issue No 17 in respect of the validity of the Notification under
Sec 5(1) of the U.P.Moslims Wakf Act No XIIl of 1936 againsf the

Plaintiffs in the leading case.
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2.31. That at the time when the entire record of the case wés summoned by
the High Court at Lucknow Bench in an appellate proceedings against
the order of appointment of receiver, a total stranger to the suits, Mr
Umesh Chand Pandey moved an Application on 25.01.1986 in the
Court of Munsif, Sadar, Faizabad for opening of locks. On the said
Application, the Court passed on 28.01.1986 the order that since the
recérd of the case had been summoned by the High Court in F.AF.O
No 180 of 1975 against the order of appointment of Receiver by the Civil
Court, therefore the said application was put up for order for fixing a

date.

2.32. That against the said order of fixing the date on the application, the
Applicant, Shri Umesh Chand Pandey, filed an Appeal before District
Judge, Faizabad on 30.01.1986 without impleadng any Muslim or Wagf
Board as a party in the said Appeal. The Leamned District Judge fixed
the said Appeal for the next day and summoned the District Magistrate
as well as SSP, Faizabad to appear before him.

On coming to know about the pendency of this appeal before the
District Judge Faizabad, on 1-2-1986 Mr. Mohd. Hashim Ansari and Mr.
Farooq Ahmad, who were plaintiffs in Regular Suit-No. 12 of 1961,
moved applications for their impleadment. The leamned District Judge
not only rejected these applications of Muslims but also allowed the
appeal and directed the District Magistrate and S.S.P, Faizabad té
implement his order of opening of the locks (of Babri Masjid)
forthwith.

Acbordingly, after the pronouncement of the order\gn 01.2.1986
at about 4.25 P.M,, the locks of the Babri Masjid were broken open at

about 5.00 P.M. This order of opening of locks dated 1-2-1986 was
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challenged on behalf of Mr. Mohd. Hashim before the Hon'ble High
court, Lucknow Bench on 3-2-1986 as there was an apprehension to the
building of the Mosque and the court had granted order to mainfain
status-quo of the building in suit. Another writ petition ‘against the same
order dated 1-2-1986 was filed on behalf of the Sunni Wagf Board in
May 1986. Both these Wiit Petitions were dismissed as infructuous on
30.09.2010 on the same day when the impugned judgement was

delivered by the Special Bench of the High Court.

2.33. That, in the year 1987, the State of U.P. filed Civil Misc Case No 29 of
1987 under Section 24 of C.P.C. seeking withdrawal of the Four Suits
filed, till then ( Suit No 5 was not yet filed as the same was filed in 1989)

which were pending before the Civil Court Faizabad, to the High Court.

234, That in the meantime when the said transfer application of the State of
Uv.P. was pending consideration before the High Court, Fifth Suit Suit
No 236 of 1989 was filed on 01.07.89 before the Civil Judge Faizabad
in the name of Bhagwan Shri Ram Lala Virajman and another through
next friend v Shri Rajendra Singh & ors praying therein for a declaratjon
that the entire premises as given in the Annexures of the suit bélong to
Plaintiff deities and also penmanent injunction against the defendants
prohibiting them from interfering with or raising any objectioh to or
placing any obstruction in the construction of the new Temple at Shri
Ramjanambhumi, Ayodhya. ‘ .

Thereafter, the Plaintiff therein filed a Civil Misc. Case No 11 of

1989 before the High Court for its transfer to the High Court.

2.35. That the High Court vide order dated 10.07.1989 disposed of both the

Transfer Applications and all the Five Suits were withdrawn from the
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jurisdiction of Civil Court, Faizabad and were transferred to the
Allahabad High Court at its Lucknow Bench and were assigned to a

Special Bench of three Hon'ble Judges for trial of the said cases.

The State Govt. moved an Application before the Full Bench seeking
temporary injunction to maintain status quo over the entire propérty
involved in the said suit and the said Application was allowed by the
Court on 14.08.1989. Therefore the order of status quo continued to

operate in respect of the premises.

That Shri L.K.Advani undertook the famous Rath Yatra from Somnath to
Ayodhya in 1990 and in June’ 1991 Riding, inter-alia, on the popular
wave in favour of the construction of Ram temple, BJP comes to power
in the State of Uttar Pradesh where the Babri Masjid is located and

forms the provincial government.

That within a few menths of its formation, the State Government of U.P.
vide two notifications dated 07.10.1991 and 10.10.1991 under Section 4
and 6 of the Land Acquisition Act acquired 2.77 acre-land, including the
outer courtyard in dispute along with some adjoining area. The
acquisition was ostensibly for development of trourism and providing

amenities to Pilgrims at Ayodhya.

The said acquisitioh was challenged by means of several Writ
Petitions leading one being Writ Petition No 3540 (MBYof 1991 Mohd
Hashim v State of U.P & ors and the arguments were concluded before
the Full Bench in October 1992 and the case was reserved for judgment
and the said judgment was however pronounced on 11-12-1992

quashing the notifications of acquisition only after the demolition of the
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Mosque on 6-12-1992 inter-alia on the ground that the purpose of the

notifications was primarily construction of a temple hence malafide.

2.39. That a meeting of National Integration Council was held o\nf 02.11.1991
in which the then Chief Minister of U.P. gave a solemn undertaking inter-
alia stating that the “ State of U.P. hold itself for the protection of the
Ram Janambhumi-Babri Masjid structures..” which he violated he was

convicted for contempt of court by this Hon'ble Court in a judgment

reported as Aslam Bhure v Union of India (1994) 6 SCC 442.

2.40. That the Babri Masjid was demolished and was razed to the ground on
06.12.1992 by 'kar sevaks', or those who volunteered to offer services
for a religious cause and a make shift temple was allowed to be
constructed thereon. On the same day in the evening the President of
India issued a preglamation under Article 356 of the Constitution of India
dismissing the U.P.Government consequent upon the demolition. of
Babri Mosque in utter violation of the solemn undertaking given to this

Hon'ble Court.

2.41. That the Central Government on the next day i.e. 07.12.1992 avowed
unequivocally, inter-alia, to rebuild the demolished structure and to take
strong action for prosecution of the offénces connected with the
demolition. The Government of India set up Liberhan Commission to
probe the circumstances that led to the demotion of the Babri Masjid.
This Commission submitted its Report to the Prime Minister in June,

2009. Nothing so far has been done pursuant thereto.

2.42. That, the President of India on 15.12,1992 issued three proclamations
under Article 356 of the Constitution of India dismissing all the three BJP

run State Governments in Madhya Pradesh, Rajastﬁan and Himachal
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Pradesh, inter-alia, for -instigating the Kar Sevaks to participate in
demolition of Babri Masjid and/or felicitating Karsevaks who participated

in the demolition .

That the President of India issued an Ordinance on 07.01.1993,
namely, Acquisition of Certain Areas at Ayodhya Ordinance, 1993
whereby the Central Government acquired 67.703 acres of Iand in
Ram Janam Bhoomi - Babri Masjid Complex, the area in and
around the disputed site. By virtue of the said Ordinance the right,
title and interest in respect of certain area at Ayodhya specified in
the Schedule to the Ordinance stood transferred to and vest in the
Central Government.

This Ordinance was replaced by the Acquisition of Certain
Areas at Ayodhya Act, 1993 ( Act No 33 of 1993). Sec 4(3) of the
Act provides for abatement of all the suits and legal proceedings in
raspect of right, title and interest relating to any property which has

vested in the Central Govt under Section 3.

Simultaneously with the issuance of the said Ordinance, the
President of India made a Special Reference No 1 of 1993 under Article
143 (1) of the Constitution of India to the Supreme Court\olf India for their
Advisory Opinion on the following question, “Whether a Hindu temple or
any Hindu religious structure existed prior to the construction of the Ram
Janam Bhoomi - Babri Masjid (including the premises of the inner éhd
outer courtyards of such structure) in the area on which the structure

stood? "

That a Constitution Bench of this Hon'ble Court vide its judgmeht dated

24.10.1994 in Ismaeil Faruqi v Union of India (1994) 6 SCC 360



upheld the validity of the entire Acquisition of Certain Areas ;{ Ayodhya
Act, 1993 except Section 4(3). The result of upholding the validity of the
entire Statute, except section 4(3) thereof, was that the pending suits
and legal proceedings wherein the dispute between the parties revived
inasmuch as the disputed area (inner and outer courtyards) are
concerned.

It was directed that the vesting of the disputed area described as
inner and outer courtyards in the Act (in dispute in these suits) in the
Central Government would be as the statutory receiver with the duty for
its management and administration requiring maintenance of status quo.
It was further directed that the duty of the Central Government as the
Statutory receiver would be to handover the disputed area in
accordance with Section 6 of the Act in terms of the adjudication made
in the suits for implementation of the final decision therein as it was the
purpose for which the disputed area had been so acquired. It was also

clarified that disputed area (inner and outer courtyards) alone remained
the subject matter of the revived suits. The dlaims of the parties in the

Suit regarding areas other than inner and outer courtyards were

therefore not left to be decided.

The Special Reference No 1 of 1993 made by the President of

India was declared to be superfluous and unnecessary and was

returned to the President unanswered.

2.45. That the Special Full Bench of the High Court vida order dated
18.01.2002 decided to take assistance of the Archeological Survey of
India and passed orders in terms thereof by directing ASI to survey the

disputed site by Ground Penetrating Survey/ Geo Radiology Survey.

2.46. That the Full Bench of the High Court directed the A.S.l. to excavate
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the site and give its Report. After carrying out excavation from
12.03.03 to 07.08.03, the ASI filed its report on 22.08.03 in the H}gh
Court. The Muslims parties filed comprehensive objections against the
said Report in October, 2003 in respect of procedural part and also

about the merits of the finding recorded.

2.47. That the Full Bench of the High Court passed Order dated 04.12.06 on
the objections inter-alia in the following terms:-

“‘So we order that this ASI report shall be subject to the

objections and evidence of the parties in the suit and all these

shall be dealt with when the matter is finally decided”

2.48. That after recording of evidence etc, the argument had to be restarted in
Sep 2008  before the reconstituted Bench in which Hon'ble
Mr.Justice Sudhir Agarwal was included after retirement of Hon'ble Mr.
Justiee O. P. Srivateava. The Bench was again reconstituted in
December, 2009 because Hon'ble Mr. Justice S. Rafat Alam who was
hearing the matter for quite some time was transferred ;s Chief Justice
of the M P High Court and Hon'ble Mr. justice S. U. Khan was brought in

his place.

The newly constituted Special Bench started hearing the
arguments in the four Suits afresh w.e.f. 11.01.2010 and completed the
hearing on 26.07.2010. The judgment was reserved for

pronouncement.

2.49. That the Special Bench fixed 24.09.2010 as date for pronouncement of
judgment which had to be postppned because one Mr Ramesh
Chandra Tripathi, who was Defendant No 17 in 0.0.S. No 4/1989 filed

an Application before the Special Bench under Section 89 of C.P.C to
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refer the matter for mediation. The High Court vide order dated
18.09.010 rejected the said application and imposed cost of Rs 50,00b/—
upon the applicant. In the S.L.P © No 27466-67/2010 filed by Sri
Ramesh Chandra Tripathi against the judgement of High Court dated
18.09.2010, this Hon'ble Court granted stay 23.09.2010 against the
pronouncement of judgement. However, this Hon’ble Court after hearing

the parties dismissed the said S.L.P on 28.09.2010.

That the Special Bench of the High Court vide three separate judgments

dated 30.09.2010 decided the Suits in the following manner;

The majority ( comprised of Hon'ble Mr Justice S.U.Khan and
Hon'ble Mr Justice Sudhir Agarwal) decreed that the disputed
site should be divided in three equal parts and be given to
Muslims, Nirmohi Akhara and the party representing 'Ram Lala
Virajman'.

The majority further held that the area under the Central
dome of the mosque where the idols of Lord Ram were kept in
the intervening night of 22/ 23 December, 1949 would be given to
Hindus. |

The majority in the three-judge bench also ruled thai status
quo should be maintained at the disputed place for three months.

However, the third judge Hon'ble Mr. Justice D V Sharma
ruled that that the disputed site is the birth place of Lord Ram and
that the disputed building constructed by Mughal emperor Babér
was built against the tenets of Islam and did not have the

character of the mosque.

That the High Court vide order dated 10.12.2010 corrected their

impugned judgments. The High Court vide another order of the same
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date after hearing the arguments of the parties and while reserving
order on the draft preliminary decree prepared by the office of the High
Court, inter alia modified its directions in respect of operation of status
quo for three months from 30.09.2010 in the following terms;

“ Learned counsels for the parties stated that the order of status
quo passed by this Court vide judgerhent dated 30.09.2010 is going to
expire by the end of this month and the proceedings of finalization of
preliminary decree is likely to take sometime. Therefore it would be in
the interest of justice that the order of extension be paséed.
Considering the facts and circumstances, we direct that the status quo
order passed vide judgment dated 30.09.2010 shall remain in
operation until 15.02.2011 unless modified, vacated or is directed

otherwise earlier.”

2.52. That vide another order dated 09.02.2011, the High Court was

pleased to extend the status quo order till 31.05.2011.

3. That being aggrieved by the impugned, order and decree dated
30.09.2010 passed by the Special Bench of the High Court of
Allahabad, Lucknow Bench, Lucknow in 0.0.S. No 4 of 1989 and
other connected Suits, the Appellant/Petitioner is filing the present

Civil Appeal, inter-alia, on the following grounds, each of which is

being raised without prejudice to the other and in the alternative;

GROUNDS

4, BECAUSE, all the findings of all the three Hon'ble Judges

inasmuch as they are against the appellant on ail the issues and/or

any of the issues are perverse, contrary to evidence on record,
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against well established principles of law hence unsustainable and

are liable to be set aside.

BECAUSE, the impugned judgment not only erroneously deals
with the fundamental rights of the members of two largest
communities, namely Hindus and Muslims but also because the
procedure adopted and conclusions drawn by the Hon’ble Judges
are contrary to the very basic concept of rule of law, Well
entrenched under the Constitution of India where-under the Courts
are mandated to adjudicate on the basis of legal evidence, facts
and legal provisions and not on the basis of faith and belief of a
section of people. The Hon'ble Judges have given precedence to
the issue of faith over the issue of law and as a result whereof the
impugned judgement has been delivered contrary to the basic

cannons of justice delivery system in this Country.

BECAUSE, the partition of property is beyond pleadings and
prayers in the Suit. It is submitted that all the four suits were suits
either for injunction or for declaration of title and/or for possession
and there was no prayer for partition of property in any of the suits
nor was it argued by any of the parties. In fact, the Claims of the
three sets of plaintiffs ( Muslims, Bhagwan Sri Ram Lala Virajman,
and Nirmohi Akhara) were mutually exclusive in the sense that
each set of plaintiffs claimed the entire property as its own or .of
wakf and no one sought a decree of partition of the property. The
Court on its own while granting reliefs granted one third declaration
of title in favour of three parties namely Bhag'wan Sri Ramlala

Virajman & ors, the Muslims/Wakf Board and the Nirmohi Akhara.
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The relief granted by the Impugned Judgement is, ex-facie, outside

the scope of the pleadings and prayers in the suits.

7. BECAUSE, the Impugned Judgment suffers from an apparent error
on the face of the record in as much as it treated Nirmohi Akhara as
a party different from Hindus and allotted a separate 1/3" share not
withstanding the evidence on record that this Organization of
Sadhus was only in possession of two small bits of land called Rém
Chabutra measuring 17/21 ft and Sita ki Rasoi which is much
smaller than the area covered by Ram Chabutra v@ile the total

area of the Disputed premises is about 1600 sq. yards. 1.

8. BECAUSE, the High Court adopted different yardsticks in
appreciation of evidence while deciding the issue of limitation in
case of Suit No 4 of 1989 filed by Muslim parties and Suit No 5 of

1989 filed by Hindu parties.

9. BECAUSE, in case of Suit No 4 of 1989, the High Court failed to
appreciate that the possession of the disputed premises was taken
by the Hindus forcibly on 23.12.1949 itself and sﬁprtly thereafter it
was attached on 29.12.1949 under Section 145 of Criminal
Procedure Code by the Magistrate and handed over to the receiver
who took charge on 05.01 1950.. Thereafter, in the Regular Suit No.
2 of 1950 an ad-interim injunction was granted on 16.01.1950
which was clarified by order dated 19.01.1950 and the temporary
injunction order had been confirmed aftér hearing both the parties
on 03.03.51. Appeal against this interim order was dismissed by the

High Court on 26.04.1955. After noticing the developments in the
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‘suits, the Magistrate passed order in Section 145 Cr.P.C.

proceedings on 30.07.1953 consigning the files to record.sy by
observing that the same shall be taken up after the disposal of the
suits. These proceedings are still pending. The wrong continued
and thereafter on 06.12.1992, the Babri Masjid was demolished
and razed to the ground. The Hon'ble J_udge ought to have held
that the entire perspective has changed altogether. Subsequently a
Constitution Bench in Ismaeil Faruqui (supra) expressly affirmed
that “the parties to the suit would be entitled to amend their
pleadings in the light of our decision...” The finding of Hon'ble
Justice Aggarwal that the demolition, and the subsequent
entrustment of the property in dispute to the Government of India
acting as a “Statutory receiver”’ under the 1993 Act, would not give
any benefit to the Wakf Board in the matter of limitation , is in fact
against the specific directions of the Hon'ble Court. It is submitted
that there was no question of ahy bar of limitation for the Suit filed

by the Appellant herein.

BECAUSE, all the three judges are wrong in holding that Suit
No 5 of 1989 was within limitation. Justice Khan erred in
holding the said Suit within Limitation. Furthér, it is submitted
that Hon'ble Mr Justice Agarwal held that deity is a perpetual minor
and that based on the continuous belief reposed in the site by the
Hindu Community, applying the Statute of Limitation would violate
rights of Hindus under Article 25 of the Constitution. Further Justice
Sharma erred in holding that the Suit No'5 of 19§? was within
limitation based its rationale that Plaintiff No 1 and 2 in the said suit

are infant juridical persons and are entitled to the benefit of Section
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6 of the Limitation Act. It is submitted that on reaching such a
conclusion, the learned Judges gave precedence to belief over fhe
express Statute of limitation and the Constitution. With respect, if
limitation is taken to be excluded by this reasoning, it would mean
that a suit can be filed in the name of a deity even after thousands
of years. It would not only make the express provisions of law
nugatory but would also give an open ended oppotfunity to the
miscreants to make claims in respect of any religious site or sites

across the country at any point of time.

BECAUSE, the learned J'udges ought to have dismissed the Suit
No.5 of 1989 filed by Bhagwan Sri Ram Lala Virajman & another
through next friend simply on the admitted fact that the said

Plaintiffs at least never asserted their title to or possession over the

disputed land after 1528 A.D. till 1989 for about 461 years. The Suit
was thus hopelessly barred by limitation. It was by a strange logic

that the High Court decreed Suit No.5 in their favor.

BECAUSE, it is submitted that this erroneous finding, if allowed to

stand, in effect would result in undermining the fundamentél rights

of equality under Article 14 ef the Constitution, a basic feature of
the Constitution, in respect of other communities in India (other
than Hindus) in general and the Muslims in partiéular inasmuch as
a deity of Hindu community will be inﬁmune to the law of Iimitatic;n
whereas the Muslims and their religious places shall be rigorously
subjected to the said law. Further, it may also result in continuous
strife and misuse by mischievous section of Hindus as they may
use “deity” to oust other communities from their places of worships.

This finding should also be viewed in the teeth of admitted evidence
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on fact that in the present case Muslims were in pbssessidn of the
Mosque since 1528 till 22.12.1949 whén the property became
custodia legis. Their Suit No 4 filed in 1961 has been dismissed on
the ground of limitation where as the Suit filed by the deity in 1989
claiming title for the first time has been held to be within limitation

on the ground that deity is a perpetual minor and law of limitation

would not apply.

BECAUSE, the impugned judgment is based on divergent
standards in the consideration of evidence led by the counter-
parties, and differing judicial standards in the finai determination of
issues.

The Appellant craves leave to place spedifie instances of
such divergence at the time of argument.

‘(A). In re- burden of proof:

(i). By way of an example drawn from Justice Sudhir Agarwal's
judgment, the Appellant states that while the learned Justice Sudhir
Agarwal accepted, without there being any admissible evidence,
the claim of the Hindu parties that Nirmohi Akhara is a religious
denomination since 1728. However, he required the Muslim parties
to lead primary evidence to prove that the Mosque was cbnstructed
in 1528 AD and that Babur, after getting it constructed, in fact
dedicated it to Allah.,

(i) The learned judge required Muslim partiesvto show ahd
establish their possession since 1528 AD by producing deeds or
other such documents. However, in case of the Hindu parties, the
burden of proof was discharged on the basis of faith and belief.
Even after holding that the disputed structure is a Mosque, the

learned Judge insisted on being provided with evidence to show the
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wakif's express dedication of the Mosque to Allah in order to decide
the issue of the continuance of the offering of Namaz.

(iii)  The entire claim of the adverse possession, if any, on behalf
of the Hindu parties is based upon possession of the \éhabutra in
the outer courtyard which was managed by Nirmohi Akhara
(Plaintiff of Suit No 3) but this specific issue No 3 in their Suit (Suit-
No 3) has been decided against the Plaintiff. In view thereof, if
Nirmohi Akhara did not acquire title by adverse possession, no
other Hindu party could be given any right on the basis of their

illegal possession or joint possession.

(B). In re- issues relating to religion:
Similarly, divergent judicial standards have been applied in

respect of issues relating to religion. While the faith of Muslim

partiscs has been disregarded in the impugned judgment,
particularly in rendering a finding on the existence and construction
of the mosque, great emphasis has been placed on the faith of the
Hindu community. For instance, in deciding the issue of whether
the property in the suit in the site of the Janam Bhumi of Lord
Rama, Justice Sudhir Agarwal renders'a finding in favour of the
Hindy g¢ommunity, stating that the birthplace of Lord Rama was
confined to the area under the central dome of the three domed
structure, this finding was based on "the belief of Hindues by
tradition" [See Paragraph 4412 of Justice Sudhir Agarwal's
Judgment]. Similarly, in deciding whether a temple existed on the
site prior to the destruction of the disputed building, the purported
faith in respect thereof was significant in rendering a finding to the
effect that a Hindu temple was demolished whereafter the disputed

structure was raised [See Paragraph 4057 of Justice Sudhir
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Agarwal's judgment]. It is submitted that such selective reliance on
faith in deciding a title suit is erroneous, and on this basis alone, fhe
impugned judgment is liable to be interfered with. In fact, Justice
Khan has demonstrated that faith should, in fact, have been taken
into cbnsideration while deciding the question of whether the
disputed building was in the nature of a mosque, by stating that "it
is for the conscience of the Muslims who in a mosque go to pray to

decide as to whether it is appropriate for them to offer prayer".

(C ). In re- issue of Limitation:

().  The learned Justice Sudhir Aggarwal while deciding the
issue of applicability of Article 142 of Limitation Act, 1869 against
the Muslim parties, adopted two diametrically opposite approaches.
He denied the Musiims exclusive possession of the inner courtyard
citing the reason that Hindus used to visit it also. However, he
adopted a different yardstick with respect to the outer courtyard

allowing the Hindus exclusive possession despite the fact that it
was used by both the gommunities.

(ii). Filed within 12 years of 23 Dec 1949, (when idols were
placed beneath the central dome), Suit No 4 is trea\tjed differently
than Suit No 5 filed 28 years later or 461 years after Babri Masjid
was built. The only suit filed by Muslims was dismissed as time
barred. While dealing with the arguments of the Musiims that the
wrong was continuing one, which does not attract the bar of
limitation, Justice Aggarwal even after holding in paragraph 2439
that “ one has to make a distinction between a continuing wrong
and continuance of the effect of wrong. In case in hand, the facts
pleaded by the plaintiffs show that they were ousted from the

disputed premises on 22/23 Dec, 1949, and the wrong is complete
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since thereafter théy were totally dispossessed from the property in
dispute on the ground that they have no title. Hence, we find it
difficult to treat the alleged wrong to be a continuing wrong”. With
this finding he ought to have held that the Suit No 4 was within
limitation but he dismissed the suit on the ground of limitation by
holding Art 120 would apply.

(iii). Justice Sharma clearly but erroneously holds that “ in this
case since the property was attached, the question of
dispossession does not arise” and therefore Art 120( prescribing 6
years) and not Art 142 (prescribing 12 years) would apply and the

Suit No 4 being filed on 18 Dec 1961 is clearly barred by limitation.

(iv). The Hon'ble Judges gave the aforesaid finding without
correctly appreciating the legal consequences C'i_f the chain of
events between 23 Dec 1949 upto 1986 and then on 6 Dec 1992.
The Hon'ble Judge ought to‘ have held that the entire perépective
has changed aitogether. Subsequently é Constitution Bench in
Ismaeil Faruqui (supra) expressly affirmed that “the parties to the

suit would be entitled to amend their pleadings in the light of our

.....

decision...” The finding of Hon’ble Justice Aggarwal that the
demolition, and the subsequent entrustment of the property in
disputa to the Gavarnmant of India acting as a "Statutery recaivar’ |
under the 1993 Act, would not give any benefit to the Wakf Board in
the matter of limitation , is in féct against the specific directions of

the Hon’ble Court.

(D). In re-appreciation of evidence.
(). The divergent evidentiary standard applied by Justice
Agarwal is also apparent in his treatment of Gazetteers as

evidence. On one hand, he has relied upon the Gazetteers to
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establish the prior belief of the Hindu community that the disputed
site is the birthplace of Lord Ram [See Paras 42534285] and on
the other hand, the Hon'ble Judge has ignored that the Gazetteers
of the province of Qudh state in two places that the Babari Mosque
was built in the year 935 H corresponding with 1528 A.D, and their
evidentiary value has been dismissed with the observation that a
Court of law must look into whether facts reflected in a Gazetteer
are reliable [Para 1676]. Pertinently, on looking into the question of
whether the disputed site is, or is believed to be, the birthplace of
Lord Ram, no similar inquiry into reliability has been undertaken.

(ii). The learned Judge relied on the plaint of 1885 to hold that
the Hindus were in possession of the Chabootra in the outer
courtyard but held the same plaint inadmissible in evidence when
the Muslims relied upon it to prove the existence of the mosque,

their use of the same for offering prayers as weli as to establish the

continuity of their possession over the area.. g
(iii)  The finding of Hon'ble Mr. Justice Sudhir Aggarwal that there
was "abundant evidence to show that Hindus were worshipping the
said Chabutra believing that it symbolizes and depicts the birth
place of Lord Rama" goes on to demolish the finding of the learned
Judge that the Hindus had been worshipping the inner portion of
the building in dispute as the birth place of Lord Rama. (See
paragraph 1976 of the Judgement by Hon'ble Mr. Justice
Aggarwal).
" (iv) The learned Judge did not appreciate that the evidence led
by the Hindu parties and all their witnesses stated divergent periods
in relation to the birth of Lord Rama, the period mentioned in their

statements varying from 10 lakh years ago to 3.5 crore years ago. If

the period or the year of the birth of Lord Ram is not certain, it is not
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possible to be certain about the spot where he was born. While

recording the definite and positive findings on these admitted
uncertain factual issues, the learned Judge adopts the theory of
'belief/ faith/astha' whereas in respect of issues relating to the
Muslim parties regarding the construction, dedication etc. of the
mosque, cogent evidence has been disbelieved.”

(v). There is also palpable divergence in the standards applied in
the impugned judgment in considering the evidence of expert
witnesses. Justice Agarwal, for instance, while considering the
statements of expert witnesses in respect of the issue of
construction and antiquity of the mosque, has not only disregarded
such evidence based on minor technicalities, but seems to have
gone to the extent of castigating such witnesses in his judgment
[See finding on expert witnesses at Para 1660, where the views
advocated have been called "unbelievable" and "unsubstantiable"].
However, in considering the quéstion of whether there was a pre-
existing temple dedicated to Lord Ram at the disputed site, which
was demolished for the creation of the Mosque, a similar standard
has not been followed in evaluating the ASI report of 2003, by
examining the credentials of the historians/archaeologists on the
team, assessing their expertise etc. The explanation seems to be

that they are "experts of experts" [See Para 3879]

14. BECAUSE, the impugned judgment and decree contains divergent
findings/ decisions both in respect of questions of fact as also
questions law. |t is respectfully submitted that the Code of Civil
Procedure, 1908 does not envisage such divergent findings, as are
present in the impugned judgment. At the very least unanimous

decisions should have been arrived at in respect of questions of
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fact which would form the basis of the ultimate decision. While

- Order XLI of the CPC envisages eventuality of a dissent, Order XX

of the CPC does not make allowance for divergence in respect of
the finding/ decision arrived at in respect of each issue. In the
instant case, there is a divergence even in respect of the operative
part of the judgments, and there is no unanimous decree which is
capable of being formulated and which can be relied upon.
Therefore, it is submitted, the impugned judgment is without basis

in l[aw.

BECAUSE, even in cases where the same finding in recorded vin
respect of an issue, the rationale used to arrive at such findings
are divergent, on a comparison of the three judgments. The
specific instances shall be placed at the time of hearing of the
appeal. But by way of illustration, some examples of the apparant
divergent and contradictory findings arrived at by the learned

Judges are highlighted herein below;

(A). In re-issue of limitation:

First, in deciding the issue of limitation, divergence may bé noted

most particularly in respect of whether OOS No. 5/1989 is within |
limitation or not. Even though all three judges arrive at the finding

that OOS No. 5/1989 is not barred by limitation, the rationale

employed by them are divergent. For instant, while Justice Agarwal

chose to decide this issue on the basis that when the corpus of a

deity is involved, the law of limitation does not apply, Justice

Sharma rendered his finding on this issue based on the rationale |
that Plaintiff Nos. 1 and 2 in the said suit are infant juridical persons

and are entitled to the benefit of Section 6 of the Limitation Act.
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(B). In re- Place of Birth of Lord Ram:

There is also a critical divergence in respect of the issue of whether
disputed site is the exact birthplace of Lord Ram. In this regard,
Justice Khan held that until the mosque was constructed by Babar,
the premises was not treated as the exact birthplace of Lord Ram‘.‘
However, for some time before 1949, Hindus began believing that
this was the precise place of Lord Ram's birth. Justice Agarwal held
that the place of birth as believed and worshipped by Hindus is the
area covered under the Central dome of the three domed sfructure
in the inner courtyard of the premises in dispute. Justice Sharma's
finding is entirely different. Unlike Justice Agarwal, who proceeds
on the basis of faith, Justice Sharma does not limit himself to
holding that the Hindus believed the disputed site to be the
birthplace of Lord Ram. He holds that the property in suit is the

birthplace (Janm Bhumi) of Lord Ram.

(C). In re- issue of construction, nature and antiquity of
building:

Divergence in respect of a fundamental questions of fact is' seen in-
the findings rendered regarding the issues of the construction,
nature and antiquity of the building in dispute, and the questidn of
whether a Hindu temple was demolished at the site for the
construction of the mosque. Justice Khan holds that the
constructed portion of the premises in dispute was constructed as a
mosque by or under orders of Babar during the period of Babar,
and that no temple was demolished for the construction of the
mosque. Justice Agarwal considers it impossible to record a finding

that the building in dispute was constructed in 1528 AD by Babar.



e,

45

The preponderance of probabilities, as per Justice AgaMal shows
that it was constructed at a later point in time. He observed: _“:I'he
disputed structure was always treated, considered and believed to
be a mosque... However, it has not been proved that it was built
during the reign of Babur in 1528”. In para 1682 he holds that it
was built during Aurangzeb’s time and not Babar's. He holds,
however, that a Hindu temple was demolishéd wherefter the
disputed building was constructed. Hon’ble Mr. Justice Sharma
holds that the disputed structure was constructed at the site of the
old Hindu Temple by Mir Baqi at the command of Babar but that it
did not have the character of a mosque: ‘the year is not certain but
it was built against the tenets of Islam. Thus it cannot have the

character of a mosque”. Justice Sharma, and that a Hindu religious

structure was demolished for the construction of the mosque.

(D). In re- possession.

Divergence on questions of fact is also apparent on the issue of
possession. While Justice Khan proceeds on the basis of Joint
Poggession of the parties, there is a fundamental divergence
between Justice Agarwal aﬁd Justice Sharma, particularly on the
question of possession of the inner courtyard in the latter period till
1949. While Justice Agarwal, at least, holds that Hindus and
Muslims were in joint possession till 1949, Justice Sharma
proceeds on the basis that Muslims did not have possession ah‘d

did not offer prayers in the disputed premises till 22.12.1949.

(E). In re-decision in the Suits;

(i). Hon'ble Mr. Justice Khan does not dismiss any of the four

suits namely Suit No 1 of 1989, Suit No 3 of 1989, Suit No 4 of
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1989 and Suit No 5 of 1989 and makes declaration of division of
the property in three equal shares i.e. Muslims, Hindus and Nirmohi

Akhara.

(ii). Hon'ble Mr Justice Agarwal dismisses the Suit No 3 of 1989
(Nirmohi Akhara & ors) and Suit No 4 of 1989 (Sunni Central Board
of Wakf and others) and yet makes declarations in their favour in

respect of the property in the manner indicated in the judgement.

(iii). Hon'ble Mr Justice Sharma dismisses the Suit No 1, 3 and 4
of 1989 and fully decreed the Suit No 5 of 1989 in favour of alleged
deities, inter-alia, even in respect of the properties which were not

the subject matter of adjudication in the Suits.

(F). Inre-relief:

Finally, as stated, there is no unanimity even in respect of the
effective parts of the judgments, and the relief granted. Justice
Khan, on the basis of joint possession, has divided the property
between the Hindus, Muslims and the Nirmohi Akhara. A similar
division has been rendered by Justice Agarwal, but he specifically
dismisses OOS Nos. 3 and 4 of 1989, and partly decrées Suit Nos,
1 and 5. Justice Sharma does not pass an order_dividing the
property at all, and instead dismisses OOS Nos. 1, 3 and 4 of 1989,
and decrees OOS No. § of 1989, holding that the Plaintiffs in OOS
No. 5 are entitled to the reliefs prayed for therein. Justice Sharma
grants relief even to the land beyond inner and outer courtyard, l.e,
beyond the subject matter of adjudiéation. This, it is submitted, is

the most fundamental defect in the impugned judgment and decree.
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BECAUSE, the impugned Judgement is perverse. The learned
Judges omit to look into record, and draw conclusion thereon
and/or render findings which are contrary to record. Some of the

examples of perversity are cited below;

16.1. As per the unanimous finding of the High Court, the idols
were placed under the Central dome surreptitiously in the dark of
night intervening 22" and 23" December, 1949. A perusal of the
record of the State Government produced in the court shows that
the said illegal act of converting mosque into mandir in the manner
it was done, was done in collusion with the then Deputy
Commissioner of Faizabad. He kept religious sentiments above rule
of law and despite clear directions from the State Government‘and
even from the then Prime Minister, did not remove the said idols. In
the teeth of these facts, the Hon'ble Judges ought to have held that
the title Suits No 1, 3, and 5 were derived from the installation of
idols, which was done in patent illegal manner and nothing said
would have cured this illegality. It is submitted that the Hon'ble
Judges proceeded to take the forcible installation of idols as a fait

accompli and did not draw any adverse conclusion on that illegality.

16.2. It is submitted that by dividing the Babri Masjid as if it is
piece of land in three parts in the manner the High Court has done
and the conspicuous absen¢e of ahy condemnation of the
vandalism of the demolition of the Babri Masjid on December 6,
1992, the Hon'ble Judges have proceeded on the basis that both
the acts namely placing of idols stealthily in the dark of night
intervening 22/23 Dec,1949 and then demolishing the mosque in

broad day light on 6 Dec, 1992 were fait accompli and legal. It is
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submitted that the Hon'ble Judges have proceeded as if the

disputed site was a vacant land.

16.3. It is submitted that the impugned judgement, therefore,
absolutely overlooked the illegalities committed in 1949 and 1992
when the subject matter was sub-judice as the decree of the court
procéeds on the basis that there is no Masjid on the disput_ed"site
today. It may further be noted that if the Masjid‘ had not been
demolished and had remained on site, would the Court have
ordered a division and partitioning of the disputed site in the

manner it has directed.

16.4. |t is submitted that by not taking note of a vital event, which
has changed the entire character of the Suits, and not commenting

thereon, the Court has in fact committed a grave mistake resulting

in miscarriage of justice. This conspicuous silence is in contrast to
the strong critical observations of this Hon’ble Court in paragraph 6
of its judgement in Ismaeil Faruqui (supra). In fact glaring perversity
in the judgement of Justice Sharma who actually uses the illegal
demolition of the Mosque on 06.12.1992 as a factor weighing_
against the Muslim parties; For instance, in rendering a finding in
respect of Issue No. 1-B(c), on whether the building had been used
by the Muslim community for offering prayers from time
immemorial, Justice D.V. Sharma observes - "In.Dr. M. Ismail
Farooqui's case, the Hon'ble Apex Court decided to divide the
property into outside Courtyard i.e. the open place and inner place
i.e. covered place known as building. There is no evidence worth
the name that Muslims used to offer Namaz in the outside
courtyard. The building is also not in existence. The Hon'ble apex

court has directed to decide the title of respective parties over the
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land in dispute. The disputed structure has already been
demolished. Consequently, there is no building there. It is a open
place.” The Ld. Judge then goes on to suggest that this indicated
adverse possessiovn of the disputed land by non-Muslims and goes
on to make a finding against the Muslim parties on this issue. Such
perversity inherent in the impugned judgment ought to be strictly
scrutinized by this Hon'ble Court, as it is repugnant to the principles

of equality and secularism enshrined in the Constitution of India.

BECAUSE, The impugned Judgment has been rendered without
taking into account and in fact in dis-regard to the fundamental
rights of the Muslims community.

17.1. It is submitted that the faith of the Muslim parties has been
disregarded in the impugned judgment, particularly in rendering a
finding on the existence and construction of the mosque, whereas
great emphasis has been placed on the faith of the Hindu
community. For instance, in deciding the issue of whether the
property in the suit in the site of the Janam Bhumi of Lord Rama,
Justice Sudhir Agarwal renders a finding in favour of the Hindu
community, stating that the birthplace of Lord Rama was confined

to the area under the central dome of the three domed structure,

this finding was based on "the belief of Hindues by tradition” [See

Paragraph 4412 of Justice Sudhir Agarwal's Judgment]. Similarly, is
deciding whether a temple existed on the site prior to the
destruction of the disputed building, the faith in respect thereof
weighed in rendering a finding to the effect that a Hindu templé was
demolished whereafter the disputed structure was raised [See
Paragraph 4057 of Justice Sudhir Agarwal's judgment]. A similar

proclivity to accord greater weight to the beliefs of the Hindu

=
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community is also discernible in the judgment of Justice D.V.
Sharma and this approach is unconstitutional, rendering the
impugned judgment liable to be interfered with. The Appellant shall
cited more such examples at the time of hearing where the learned
Judges have disregarded the faith of muslim community while
deciding issues related to them. It is submitted that such selective
reliance on faith in deciding a title suit is erroneous, and on this
basis alone, the impugned judgment is liable to be struck by this
Hon'ble Court, as violative of the Muslim community's constitutional
rights, including the community's right to equality, and its rights in
respect of religion as enshrined in Articles 25 and 26 of the
Constitution. It is submitted that, in fact, principles forming part and
parcel of the basic structure of the Constitution, such as secularism

and equality, have been impacted and undermined by the

impugned judgment.

BECAUSE, the Appellant is making submissions hereunder on the
issues as categorised by Hon'ble Mr Justice Agarwal in his
judgment. Even without admitting the said categorization to be fully
correct, the appellant is for the sake of brevity, poihtin\gf out SOme of
the defects in the impugned decisions-judge-wise on the various
issues as follows;
(A). In re- Res-judicata, constructive res ju&icaté, estopple
etc. |
(B). Under this category fall the following issues:-

Issue Nos. 5(a), 5(b), 5(c) and 5(d) of Suit No.1.

Issue Nos. 7(a), 7(b), 7(c), 7(d) and 8 of Suit No. 4.

Issue Nos. 23 and 29 of Suit No. 5.
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BECAUSE, the finding of all the three Hon’ble Judges are against
the Plaintiff in Suit No 4. They have unanimously albeit erronéously
held that finding arrived and issues settled in the Suit No . 61/280
of 1885 filed by Mahant Raghubar Das in the Court of Civil
Judge, Faizabad and in appellate proceedings can not operate as
res-judicata and estoppel in the present proceedings. The Appellant
submits that the findings of all the three Hon'ble judges on all the
issues decided by them against the Appellant are perverse, not
based on correct appreciation of facts, are based on overlooking
facts on record and/or on erroneous interpretation /appreciation of
law on the issues.
BECAUSE, the learned Judges failed to appreciate in Correct
perspective the legal provisions and the factual position in this
respect. The entire case of the Plaintiffs in Suit No 4 was that
Mahant Raghubar Das had filed the Suit as Mahant of Janamsthan,
Mahant had stated certain facts, claimed ownership and
possession over the‘ Chabutra, raised certain grbunds and then
asked for relief which was confined only to the Chabutra. The
three Courts had in fact adjudicated upon the said claim and fou‘nd
no legal right in favour of Mahant and therefore refused reliefs .

A bare perusal of the Plaint, documents filed therein, written
Statement of Mohd Asghar anq’the three judgments of the Court
would show that the following :categorical admitted facts emerge

therefrom;

(i). That ;g%the suit was in respect of the Chabutra which

#
“ 3

was/continued to be situated in the outer courtyard of the
mosque, the area very much in issue in the present suits;
(i).  The Mahant was the Mahant of Janamsthan namely the

Chabutra.
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(iii). The very fact that he filed Suit as Mahant of Janam Asthan
means that whatever Mahant Raghubar Das said was on
behalf of entire Hindu Community.

(iv). The Suit was an attempt to build a temple on the Chabutra
which the Plaintiff considered as Janam Asthan of Sri Ram,

(v). That the Appellate Courts have categorically held that
Mahant was not the owner of Chabutra.

(vi). That the possession over Chabutra albeit illegal was
admitted in the judgment,

(vii). That the entire area of the inner courtyard was mosque used
for offering namaz.

(viii). That the finding of the court was that Mahant Raghubar Das
did not have legal right to build the temple on the chabutra.

(ix). Further, the existence of the building of the mosque in the
vicinity was the cause of prohibition of construction of
temple. This shows that thére was no temple i\nfv existence in

the vicinity.

The learned judges failed to appreciate the ratio of the
judgments in Mahant's case and the facts admitted and adjﬁdica’ted
findings and their combined factual and legal effects on the issues
before the Court in the bresent round of litigation. The learned
Judge failed to appreciate that the basic purport of Sec 11 CP.C is
that the issues once decided can not be re-agitated by giving thé;n
a different colour.

BECAUSE, the learned Judges failed appreciate that the finding
that the building adjoining the Chabutara was a mosque was
directly and substantially in issue in refusing the relief sought in the

1885 Suit, as the refusal of such relief was based, ultimately, oh the
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ground of public order, the concern emerging from the
consequences which might ensue from a temple and mosque beihg
in close proximity.

18.4. BECAUSE, the learned Judges failed appreciate another critical
finding in the 1885 Suit was the failure of Mahant Raghubar Dass to
be able to prove ownership over the Chabutra in the outer-
courtyard. Further given that it was a suit filed to benefit the Hindu
community at large against the interest of the Muslim community
and had been decided by a court of competent jurisdiction, makes it
apparent that all the subsequent suits were barred by the doctrine
of res-judicata. Therefore, it is respectfully submitted that, had-the
Hon'ble Judge correctly applied the doctrine of res-judicata and
constructive res-judicata, it would have disentitled the Hindu
parties, including Nirmohi Akhara, from getting any 'relief.

18.5. BECAUSE, the S.U.Khan J erred in observing that “ refusal to
decide the controversy is the acfual decision in the said suit..” It is
submitted this observation is contrary to the learned Judge's own
observation a few lines above that topography of the area was

4
decided. o

18.6. BECAUSE, the learned Judge failed to appreciate that in 1885
Mahant Raghubar Das claimed to be the Mahant of Janamsthan
which comprised of a Chabutra in the outer courtyeard of the
mosque. He claimed that Lord Ram wag born there. The Suits filed
between 1950 and 1989 by the Hindus as well as in the writter;
statements filed by the Hindus in the Suit filed by the Muslims, it
was claimed that Lord Ram was born under the Central dome of
Babri Masijid. It is submitted that Hon'ble Judges ought to have
appreciated that nature of suit remained the same though the

alleged site of birth changed. The learned Judges ought to have
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appreciated this issue in the background of facts admitted by a

‘number of witnesses of Hindu Parties that Lord Ram believed to

have borne more than 9 lakh to 1.75 crores years ago. The learned
Judges ought to have appreciated that if the date of birth of Lord
Ram is not certain then how can the exact place of birth of Lord
Ram be so certain.

BECAUSE, the learned Judge failed to decide the specific issue No
29 of Suit No 5 of 1989.

BECAUSE, that Justice D.V. Sharma's findings on the issue of Res
Judicata, constructive Res Judicata and estoppel are not based on
correct appreciation of facts on record and law on the issue. The
foundation of Justice Sharma's reasoning, namely that Section 539
of the Code of 1883 would be applicable in deciding ‘whether the

Suit of 1885 was filed by Mahant Raghubar Dass in a

representative capacity, and would therefore impact the
applicability of Res Judicata and 'Section 11 of the CPC as it exists,
is entirely flawed. Justice Sharma fails to appreciate that Section 11
does not require an adjudication on the filing of a wvalid
representative suit as per the laws applicable at the relevant time. A
perusal of Explanation VI to Section 11 clearly indicates that the
trigger for Section 11 in such cases is whether someone litigates
"bona fide in respect of a public right or of a private right claimed in
common for themselves and others", and, once triggered, the bar
under Section 11 applies to "all persons interested in such right’"'.
Therefore, Justice Sharma's emphasis of Section 539 of the Code
of 1883 is entirely misplaced.

BECAUSE, the finding of Hon’ble Justice D.V.Sharma while
deciding Issue No.7(b) in Suit No 4 stating that Mohd. Asghar was

not contesting the said Civil Suit of 1885 in the capacity of
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Mutawalli, is perverse. In any event, as set out in Justice Sudhir
Agarwal's Judgment, the fact that in respect of an issue which'v‘\;as
not finally disputed demonstrates Md. Asghar contested the suit as
Mutawalli of the Babari Mosque was not disputéd. The fact that
Justice Sharma recorded a contrary finding shows the blatantly
arbitrary and perverse nature of his opinion.

18.10. BECAUSE, the finding of Sudhir Agarwal J on Issue No ‘5(a) of
Suit No 1 in paragraph 860 drawing a distinctfon between the
subject matter of two suits, namely O.0.S. No. 1 of 1989 and suit
No. 61 / 80 of 1885 is not correct. The learned Judge ought to
have appreciated the fact that the suit of 1885 was dismissed
mainly on account of the existence of the Mosque. Therefore the
learned Judge ought to have appreciated that thé existence of
mosque, the place where muslims offer namaz wa;s admitted and it
was inter-alia on that basis that the relief was not granted. Further
that the ownership of land of the 'mosque was admitted and on that

ground also the relief was declined. Further the learned Judge in

paragraph 858 erred in observing that “... the right of ownership or
possessory right in respect of any part of land in dispute as is
before us was not involved in Suit of 1885...". Then in the next
paragraph 859 the learned Judge makes a completely contradictory
observation that “ in Suit-1, the plaintiff is seeking injunction against
the defendants in regard to his right to worship of the idols placed
under the central dome in the inner courtyard. There is no clairﬁ
either about ownership or possession.” It is submitted that not only
the aforesaid observations are contradictory, but are also perverse
and contrary to the evidence on record. It is submitted that in 1885
the Mahant had claimed the Chabuta as Janasthan of Lord Ram

and on that premise he sought permission to construct a temple

o
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thereon. The relief was declined tq Mahant on two main grounds
namely that the Mahant did not own the land, and secondly there
existed a mosque where muslims offer namaz. The learned Judge
wrongly decided the issue 5(a) of Suit No 1.

18.11. BECAUSE, the learned judge while deciding the Issue no 5(b)
wrongly observed in paragraph 863 that the issue of ownership and
possession of Chabutra was not decided in the Suit of 1885 and
appellate proceedings. The learned Judge compietely overlooked
the categorical findings in the three judgements and t\hfe admissions
on the part of the plaintiff therein. The appellate Court Judicial
Commissioner has specficially recorded that “ there is nothing to
show on the record that plaintiff is in any sense the proprietor of the

land in question ..". It is submitted that the findings of the learned

Judge on Issue No 5(b) are contrary to record and hence

unsustainable in law.

18.12. BECAUSE, the learned judge'while deciding the Issue no 5(c)
wrongly observed in paragraph 869-670 that no evidence was
placed on record to show that Hindus in general had the knowledge
of the Suit-1885 or that all Hindus were interested in the same has
been placed on record..”. It is submitted that the learned Jyudge did
not appreciate the pleadings in the Suit, the observations of the
Judges. The learned Judicial Commissioner has cléarly and
categorically observed that “ The Hindus seem to have got very
limited rights of access to certain spots within the preciﬁ;;ts
adjoining the mosque and they have for a series of years been
persistently trying to increase their righfs and to erect building over
two spots in the enclosure. (1) Sita Ki Rasoi (2). Ram Chandra Ki
Janam Bhumi. The executive authorities have persistently

repressed these encroachments and absolutely forbid any
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alteration of the “status quo”...." It is submitted thgt in the teeth of
these observations on facts as then existing, and the admissio‘_r;s of
the Plaintiff in the Plaint and his filing the Suit as Mahant of
Janamsthan, the decision of the learned Judge on issue‘No 5(c) of
Suit No 1 to the least is contrary to contemporary evidence on
record, erroneous and is unsustainable in law.

BECAUSE, the Justice Agarwal has wrongly observed that there
remained virtually no decision or finding on the issue pertaining to
ownership of suit property in the suit of 1885 and therefore the plea
of res judicata or estoppél will have no application in 0.0.S. No_;. 1
and 5 of 1989, as the indicia for attracting the plea of res judicata
were wanting. In rendering the said above-noted finding, it is

respectfully submitted that the Learned Judge committed, amongst

others, the following errors:

a) The Learned Judge erroneously held that the propérti.es in the
éaid suits were different, whef‘n it was a fact that, in essence, the
dispute was over the same property. It is submitted that merely
because in the first suit the property is question Was limited to
smaller extent and in the second suit the propefty was a larger
property which comprised of the smaller property did not mean
that the essence 6f the dispute, which relafed to the same
smaller property would not be barred by Res-Judicata. In such
a case, the doctrine of res-judicata would operate to dismiss any
litigation in relation to the smaller property.

b) The Learned Judge's finding that the first suit was an injunctioﬁ
suit whereas the subsequent suits sbught differe,nt\jelief fhereby
not resulting in the invocation of the doctrine of res-judicata is
also erroneous. It is submitted that principles of res;j’udicatav

and constructive res-judicata operate not on the reliefvclaimed.
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but on the basis of the issues which arise and/or issues which
emanate from an earlier proceeding. That is the reason why"‘the
CPC makes a provision whereunder a party cannot be vexed
twice with the same litigation either through clever drafting and
penmanship.

Furthermore, it is submitted that the finding of the Court that the
suit was not f'iled either on behalf of the Hindu community
generally and/or on behalf of Nirmohi Akhara but was filed by
Mahant Raghubar Dass in his individual capacity was erroneous
and bereft of any evidence. It is submitted that there was no
evidence to suggest that Mahant Raghubar Dass had funded
the suit from his own personal funds and further that he had,
despite being in the official position of a Mahant, stated in the
plaint that the suit was being filed in his individual capacity.
Furthermore, given that the relief sought in the suit was for the
construction of a temple (hot for the personal use of the
Mahant), is clearly indicative of the representative nature of the
suit. It is necessary to bear in mind that in an injunction suit, it is
incumbent upon a plaintiff to show that should the relief be
granted he would have the necessary means to execute the
relief. Given that 1885 suit had no pleading to even suggest
that Mahant Raghubar Dass was seqking the construction of a
temple for himself and out of his personal funds, makes it
apparent that the suit had been filed in a representative cépaciify
for and on behalf of the Hindu community at large. Therefore, it
is evident that the finding of the Learned Judge to the contrary is
erroneous;

This is also supported by the Learned Judge’s finding at

paragraph 2134 where it has been held that should an idol or
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the deity seek to file a suit it can do so through the Mahant or
the Shebait. Therefore, clearly, Mahant Raghubar Dass’s 1885
suit was filed on behalf of the Hindu community at large.

f) That Justice Sudhir Agarwal misapplied the doctrine of merger
in holding that the appellate décision, and not the trial decision,
is considered in respect of Res Judicata.

18.14. BECAUSE, Hon'ble Justice Sudhir ‘Agarwal wfongly h.eld that

| there was no substance in the plea of estoppel and abandonment

based on the Acquisition notification dated 7-10-1991.

18.15. BECAUSE, Hon'ble Justice Sudhir Agarwal wrongly held that the
admissions made by the plaintiff of the suit of 1885 as well as
observations made by the courts in the suit of 1885 / Appeals of
1886 were not binding on the parties.

18.16. BECAUSE, Hon'ble Justice Sudhir Agarwal erred in holding that
there was no estoppel against any of the parties from challenging
the factum of the domed structuire being a Mosque. It is submitted
that a plaint, expressly setting out the characteristic of a property,
supported by an affidavit results in a positive affirmation of thé
characteristic of that property and should such a plaint be filed on
behalf of or for the benefit of one particular community, the
affirmation would be binding on that community, except perhaps in
instances of fraud etc. Therefore, it is evident that for the Hon'ble
Judge to have held that there was no estoppel “regarding the
affirmation of thé domed structures being a Mosque is incorrect.
Hon'ble Judge failed to appreciate the fact that the doctrine of
cause of action estoppel was directly applicable to the facts of the
case. It is submitted that under cause of action estoppel a party is
estopped from espousing the same cause of action in subsequent

proceedings. In the 1885 suit, there was a denial by the Court
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regarding the construction of a temple on the disputed property,
despite the plea having been raised that the land was the Janam
Sthan of Lord Rama. However, based on the sam;j cause of
action, the defendants in the present appeal file subsequent suits,
which the Court below has decreed in a manner which enables the
construction of a temple on the same piece of land where relief was
previously denied by a competent court.

BECAUSE, the plaint in the 1885 suit was also admissible
evidence in the subsequent proceedings and for the Hon'ble Judge
not to have regarded it as such was erroneous.

BECAUSE,, the learned Judge did not correctly appreciate the
sc0p6 of 566 42 ang 13 of the Evidence Act, 1872. |
BECAUSE,, the learned Judge did not appreciate the case law
cited by the Plaintiffs in Suit No 4, evidence produced by the
Plaintiffs in the form of Plaint of 1885, its annekure, Wiritten
Statement and Judgements of ihe three courts and othér related
documents and wrongly held that the necessary indicias to attract
pléa of resjudicata were wanting and hence issue pertaining to
resjudicata and estoppel would not be attracted in 0.0.S. No. 1, 4
and § of 1989.

BECAUSE,, the learned Judge in paragraph 1023 wrongly held that
there was no substance in the submission of the plea of estoppel
and abandonment based on the Acquisition notification dated 7-10- |
1991/10.10.91.

BECAL{SE, the learned Judge in paragraphs 1063-1065 wrongly
decided that Issues No 5(d) (Suit -1), 7(c) & 8 (Suit-4), and 23 and
29(Suit-5) in negative. The learned Judge ought to have held the
said issues in favour of the Plaintiffs in Suit-4 and ought to have

held that the Suit-1 and 5 can not be proceeded with.
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BECAUSE, the findings of all the Hon'ble Judges on all the issﬁes
decided by them against the Appellant in regard to limitation and in
favour of plaintiffs in Suit No 3 and 5 of 1989 are perverse, not
based on correct appreciation of facts, are based on overlooking
facts on record and/or on erroneous interpretation /appreciation of

law on the issues.

A. In re: Limitation

Because in relation to issue on limitation, the following issues

were framed by the Learned Trial Court:-

(i) Issue No. 3 (Suit No.4)."Is the suit within time?”

(i) Issue No.10 (Suit No.1)‘ls the present Suit barred by
time?”

(iiiy  lssue No.9 (Suit No.3).“Is the Suit within time?”

(iv) Issue No.13 (Suit No.5)Whether the Suit is barred by
limitation?” '

E. The Appellant is challenging all the findings and
observations of the Hon'ble Judges on the issues and facts as
recorded against the appellant. There is divergen\cJe among the
three judges on the issues of limitation. Divergence may be noted
most particularly in respect of whether OOS No. 5/1989 is within
limitation or not. Even though all three judges arrive at the finding
that OOS No. 5/1989 is not barred by limitation, the rationale
employed by them are divergent. For instant, while Justice AgaMaI
chose to decide this issue on the basis that when the corpus of a
deity is involved, the law of limitation does not apply, Justice
Sharma rendered his finding on this issue based on the rationale
that Plaintiff Nos. 1 and 2 in the said suit are infant juridical persons

and are entitled to the benefit of Section 6 of the Limitation Act.
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way of illustration pointing out some of the ex-facie errors in thg

N

individual judgement of each Hon'ble judges as follows;

19.1. Judgement of S.U.Khan, J
BECAUSE, the finding of the learned Judge that Suit No 3 and 5 of

1989 are within limitation is erroneous and unsustainable in law.
Further, the learned Judge ought to have held that the Suit No 5 of
1989 was hopelessly barred by limitation as the same was filed 461
years after the construction of Babri Masjid. The learned judge

ought to have rejected the plaint under Order 7 Rule 11 of C.P.C.

for non disclosure of any cause of action

19.2. Judgement of Sudhir Agarwal, J

(1). BECAUSE, the finding of the learned Judge that the Suit No
4 of 1989 is barred by limitation is contrary to law and facts of the
case. The learned judge has wholly misconstrued the pleading df
the plaintiffs, documents on record, the scope and the significance
of the orders passed in the proceedings under Section 145 Cr.P.C
and the law on this aspect.

(2). BECAUSE, the learned judge did not appreciate cérrectly
the effect and consequence of the orders passed under Section
145 Cr.P.C and further orders passed by the Civil Judge in the
peculiar facts and circumstances of the present case. In paragraph
2244-2245 the Hon'ble Judge noted that on 29.12.1949 admittedly
a receiver was appointed by the Magistrate in Sec 145(1) riw (4)
second proviso of Cr.P.C who took over possession on 05.01.1950.
On 1 6.01.;1 950 when the first suit Suit No 1 was filed in Civil Court,

on appligation for injunction, the Civil Court passed order of
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maintaining Status Quo which was modified on 19.01.1950 and the
City Magistrate who passed the said order was impleaded as»éﬂme
of the defendants and the defendants were directed to maintain
status quo. It was further clarified that the Sewa, puja as was going
on shall continue. This modified order dated 19.01.1950 was
confirmed by Civil Judge as well as the High Court on 26.04.55.
The Receiver appointed by City Magistrate who took possession of
the property continued till if was replaced by the statutory receiver
under the Act of 1993. In view of these peculiar facts and
circumstances, the learned Judge ought to have held that the
cause of action in so far as Suit No 4 is concerned was a continuing
ona and hence the Suit No 4 as filed was within limitation.
(3). BECAUSE, the learned Judge did not apbreciate that the
Muslims had performed their namaz on the night of 22 December,
1949 (happened to be thursday) and it was in that night that the
mosque was desacrated by placing idols surreptitiously in the dark
of night under the Central dome of the mosque. Immediately
thereafter the property was attached. In these circumstances there
was no question of any bar of limitation for the suit filed by the
Appellant. The learned Judge erred in observing in paragrarph 2249
that “ the effect of property being attached by the Magistrate shall
neither result in extension of limitation for the Plaintiffs nor in
exclusion of certain period for the purpose of limitation to some
extent or to the extent of the period of property remaining und;er
attachment or in any other manner..”. The learned Judge ought to
have viewed the entire the entire peculiar sequence of facts and
circumstances. The conclusion drawn by the learned Judge is
erroneous, and unsustainable in law.

(4). BECAUSE, the learned judge misunderstood the case law
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placed on this aspect and reached to the wrong conclusion that “
cause of action is virtually known to the party that there exist s_dﬁ‘ne
dispute and not the order of the Magistrate whereby he attached
the property in quéstion and placed it in the charge of the
Receiver..”

(5). BECAUSE, it is evident from record that Suit No.4 was
instituted on 18.12.1961, as admitted by all the parties. it is

concurrent finding of all the Learned Judges that the idols were
placed in the night of 22nd or 23d  December, 1949.

According to the Plaintiffs in Suit No.4 Muslims used to offer

Namaz till that date when the idols were placed underthe Central

Dome. Accordingly, the cause of action started from 23rd
December, 1949 since thereafter the Muslims were stopped
from offering Namaz inside the Mosque. It is also clear from the
records that an order was passed by the Learned Magistrate on
29.12.1949 whereby an order of attachment was passed and
receiver was appointed in terms thereof. On 05.01.1950, the
Receiver had assumed the charge of the inner portion including
the construeted portion of Mosque with idols placed inside. In
view of the said order having been passed attaching the building
of Mosque and giving its possession to the Receiver, the cause
of action of the Plaintiffs in Suit No.4 started on 23rd
December, 1949 continued with the passing of Order of
attachment on 29.12.1949. The cause of action had continued as
no final order was passed under Section 145 df CrPC and the
property had remained under the custody of Receiver. The
cause of action never stopped and remained continuing.

(6). BECAUSE, the Suit for declaration under normal
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circumstances is filed after final order under Section 145 Cr.P.C.
The present Suit No.4 was filed after attachment and during }thé
pendency of the proceedings under Section 145 Cr.P.C. not even
finalized and in view thereof terming the Suit No.4 as barred by
limitation is arbitrary and without any legal basis.

(7). BECAUSE, the Learned Judge has failed to take into

consideration the subsequent event of demolition of the Mosque

in 1992 and addition of the relief (bb) in pursuance to the

judgment and order passed by the constitution bench judgment of
this Court in Dr. Ismail Farooqui's case whereby the parties were
permitted to amend their pleadings in view of the subsequent

events,
N

(8). BECAUSE, the learned Judge misunderstood the
submissions of the counsel for the Plaintiffs and wrongly observed
that the counsel for plaintiffs of suit No. 4 (Sri Jilani and Sri Siddigi)
had castigated the approach of. the learned Magistrate in passing
the order regarding consignment of the proceedings under Section
145 Cr. P.C. As a matter of fact the counsels for the Plaintiffs had
relied upon the said order to show that there was no final order of
attachment and hence the period of limitation could not be said to
have come to an end but rather the same was continuing.
(9). BECAUSE, the Hon'ble Judge's observation that it was
only Mutawalli of the waqf who could claim possession of the
property in question according to Islamic Law and that plaintiff Nd.
1 of suit 4 (Sunni Wagqf Board) had no power, on its own, to claim
the possession or custody of any waqgf and that worshippers dr
beneficiaries of a waqf also could not claim possession and it was
also wrongly observed that the attachment of the property will have

no effect upon limitation, is contrary to statute and well established
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principles of law. The learned Judge failed to appreciate that it
was a continuing wrong and the cause of action accrued de ;:Jie
indiem i.e. everyday. The learned Judge ought to have held that
the suit was within limitation.
(10) BECAUSE, the learned Judge erred in holding that “ The
effect of the property being attached by the Magistrate shall neither
result in extension of limitation for the plaintiffs nor in exclusion of
certain period for the purpose of limitation to some extent or to the
extent of the period the property remain L;nder attachment or in any
other manner..”". These observations are untenable in law. It is
submitted that provisions of Limitation Act, 1908 as set out in Article
144 or Article 142 both gave limitation for a period of 12 years. In
the present case, Article 142 would apply where date of
dispossession/ discontinuance of possession will be the starting
point of limitation, and as such Suit No.4 would not be barred by
limitation in view of the fact that the idols were placed on 23rd of
December, 1949 and the Suit No.4 was instituted on 18th
December, 1961 which is within the period of 12 ye‘ars from
23.12.1949.
(11).BECAUSE, Justice Sudhir Agarwal's finding and observations
on the issue of limitation are factually and legally erroneous. In
particular, the Appellant states that inter-alia the following findings
are erroneous:
i. That the order of attachment passed by the Magistrate did ﬁot
give a cause of action (Paragraph 2244);
ii. The Muslims (Or the Mutawall) of the Mosque was not
dispossessed by the placing of the idols on-22/23 December
1949, the subsequent order of attachment and/or the

N
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deprivation of the use of the Mosque for the pu}pose of offering
prayers;

iii. The Appellant, Sunni Waqgf Board, had no capaéity to claim
possession;

iv. That Article 142 and Article 144 of the Limitation Act did not
apply and only Article 120 applied on the basis that it was a suit
for declaration and the mere addition of relief for possession
would not attract the larger period of limitation;

v. Itis evident that the finding of the Hon’ble Judge was incorrect
given the finding at paragraph 2283 that the plaint in Suit No. 4
never set out that the Plaintiff had been dispossessed of the
propetty by the placing of the idols because the case set out
was that placing the idols had the effect of obstructing and
interfering with the plaintiff's right of worship. It is submitted that
the only reason why the plaintiff's right of worship had been
obstructed after the placing of the idols was because the
plaintiffs no longer had access to the Mosque thereafter and
this led to the Plaintiff's being dispossessed. Therefore‘, clearly,
there was no occasion for the Hon'ble Judge to hold that the

Plaintiff had not pleaded dispossession.

(12). BECAUSE, it is submitted that the Hon'ble Justice Sudhir
Agarwal’s finding that the claim against the outer-court yard being
barred by limitation is also not correct. Firstly, it is submitted that
the Hon'ble Judge ought not to hgve separated the claims
regarding the inner and outer-court yard for the purpose of
limitation.  Secondly, it is submitted that the Hon'ble Judge
recognized that the outer court yard was at least being used for

ingress and egress to the inner court yard and this gave the
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Muslims a corresponding right to use the outer court yard. That
being the case, the mere possession of the outer court yard by the
Hindu's (even assuming such was the case) would not deprive fhe
Muslims from raising a title suit over the same because the
question of title was never in dispute and the only occasion when
such a dispute arose was after the Hindus started claiming an
absolute right to the inner and outer court yard to offer prayers.
Therefore, since there was no cause of action prior to 22-23
December 1949 for the Muslims to raise a claim on both the inner
and outer courtyard, it could nat ba gaid to be barred by limitation
because no claim had been preferred prior thereto.'

(13). BECAUSE, the learned Judge ought not to have rejected
the contention of the plaintiffs that the defendants have not placed
any facts as to how the Suit of the Plaintiffs was barred by
limitation.

(14). BECAUSE, the Hon'ble Sudhir Agarwal J after having
perused the files summoned vide order dated 29.05.2009 by the
High Court and the record of the State Government ought to have
concluded that the entire act of placing idols surreptitiously in the
darkness of night was a collusive act on the part of the officars
entrusted with the job of protecting the sanctity of the mosque. After
having rightly observed that “ a judge must always keep in mind
that every trial is a voyage of discovery in which fruth is the quest..”,
the Hon;ble Judge ought to have held that the entire exercise waé a
collusive one. The learned Judge ought to have held that the truth
of the matter is that the muslims were offering pray?érs until 22™ of
Dec, 1949 and were wrongly deprived of their constitutional right to
worship and place of worship. This very record which contains a

diary of the then D.M. shows that Mr K.K.Nayar, the then D.M on
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27.12.1949 outrightly refused to abide by the direction of the State
Government to remove the idols and retorted " and that if
Government still insisted that removal should be carried out in the
face of these facts, | would request to replace me by another
officer..” This very file also contains a report of 26" July, 1961 in the
said records by Special Intelligence Officer in which itis mentioned
that “ It is reliably learnt that Baba Ram Lakhan Sharan gets legal
advice in this respect from Sri K.K.Nayar ( Ex-D.C Faizabad) who is
his supporter also..”.  After having perused the files and the
records of that time, the learned judge ought to have commented
upon the state of affairs prevailing at that time and ought to have
drawn adverse inference against those who had in the darkness of
night desecrated the mosque.

(15) BECAUSE, the observations of learned Sudhir Agarwal J. in
paragraph 2284 & 2285 of the judgment. are perverse,
unsustainable in law and contrary to the record of the case.

(16). BECAUSE, the learned Judge has misconstrued the scope
of the evidentiary value of the statement under Or X Rule 2.

(17). BECAUSE, the specific. observation of Learned Judge in
paragraph 2298 to the effect that the submissions are not clear and
that the arguments are new are erroneous. Because learned Sudhir
Agarwal J. wrongly observed that much of the submissions in the
Written Arguments filed by Sri M.A. Siddigi, Advocate, have been
taken for the first time and that the court had no occasion to 'éeek
any clarification regarding the same.

(18). BECAUSE, the contention of the Defendants that the
Suit was barred by limitation because the Plaintiffs in Suit

No.4 were ousted on 16.12.1949 rather than 23.12.1949 and



70

even for the purpose of Article 142 of Limitation Act, 1908, the
Suit was barred, is erroneous and without'any basis.
(19). BECAUSE, the entire evidence mentiond in Paragraphs
2347 to 2392 (Vol.X) has been mis-appreciated and quoted by
giving improper meaning. Certain parts of evidence recorded  in
the said Paragraphs are unreliable and without any basis and
hence those parts of the evidence are liable to be ignored and not
to be taken into consideration for adjudication of issue of limitation
in the present context.
(20). BECAUSE, the learned Judge has wrongly recorded that
the counsel for plaintiffs in Suit No. 4 (Sri Jilani and Sri Siddiqi)
had castigated the approach of the learned Magistrate in passing
the order regarding consignment of the proceedings under
Section 145 Cr. P.C. As a matter of fact the counsels for Muslims
had relied upon the said order in order to show that there was
no final order of attachment ahd hence the period of limitation
could not be said to have come to an end but rather the same
was continuing.
(21). BECAUSE, learned Sudhir Agarwal J. wrongly recorded
that: “The reading of the entire plaint (suit-4) ‘'nowhere shows
an averment that the plaintiffs were dispossessed of a
property which they already possess.” It was 3Iso wrongly
observed by the learned judge that: “The plaintiffs cause of
action and relief, therefore, are quite divergent.” In this respéct
the learned Judge did not at all take into account the averments
of paragraphs 11, 11(a), 13 and 20 of the plaint from a perusal of
which it is evident that the plaintifis had clearly mentioned that
Muslims had remained to be in full possession of the Mosque

till 22-12-1949 when a large crowd of Hindus had entered the
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Mosque in the night of 22nd  /23rd December, 1949 and
desecrated the same by placing idols inside the Mosque. Again
it was stated in para 11 (a) that Muslims' possession
beginning from the time Mosque was built had
continued right up to the time some mischievous persons
had entered the Mosque and desecrated the same. In para 13
of the plaint it was mentioned@that by order dated 29-12-
1949 the Mosque was attached and possession was ha»nded
over to Sri Priya Dutt Ram as Receiver who still continues
in possession and averment about the building in suit being
in possession of Receiver was made in para 20 also. It was
also wrongly observed by the learned Judge that the plaintiffs
had contended that it was an assumption on the part of the
defendants that the plaintiffs are dispossessed of the property in
question.

(22). BECAUSE, the learned Judge has Wrongly observed that
the pleadings were extremely vague and that the learned

counsels for the plaintiffs (Suit-4) found it difficult to bring

out the requisite pleadings so as to attract Article 142 of the
limitation Act in the present case. In this respect the /Iearned
Judge ignored the cumulative effect of the pleadings contained
in paragraphs 11, 11 (a), 13 and 20 etc. and wrongly held that the
assertions made in the aforesaid paragraphs were insufficient
to constitute a case of “dispossession” or “discontinuance c;f
possession” of the Muslims over the property in dispute. The
learned Judge failed to consider the plaint in its right
perspective and in the manner in which pleadings are to be
interpreted.

(23). BECAUSE, the learned judge has wrongly observed that



much of the submissions in the Written Arguments filed by
Sri M.A. Siddigi, Advocate, have been taken for the first t_irﬁe
and that the court had no occasion to 'seek any clarification
regarding the same. As a matter of fact all these submissions
had been repeatedly made before the court by Sri M.A. Siddiqi
and the gist of these submissions were made by Mr. Jilani
before the court specially with reference to the applicability of 12
years periqd of limitation and in this respect repeated querries
were made by all the Hon'ble Judges during -the course of
arguments. On this issue Mon'ble Judge, Sudhir Agarwal J. had
himself observed during the course of arguments that it was the
case of discontinuance of possession at least from the date of
attachment of the property in suit, if not from 23-12-1949.

(24). BECAUSE, the learned judge has wrongiy reached his
findings that neither Article 142 and nor Articie 144 of the
limitatian Act, 1908 were applicéble' in the instant suit and that the
suit was covered by Article 120 of the said Act. It ‘has been
further wrongly recorded that the prayer of restoration of
possession was superfluous and “a mere suit for” declaration
was necessary”.

(25). BECAUSE, the findings given by the leamed Judge in
paragraphs 2283, 2284 and 3077 that there were no averhent
in the plaint (Suit-4) that the plaintiffs were dispossessed from the
property in question at any point of time in 1949 and similér,ly
finding given in para 2558 that there was no occasion of
dispossession of Muslims or of discontinuation of their

possession, are contradictory to his own finding given in

72
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paragraph 2439 where the learned Judge has clearly recorded
that “the facts pleaded by the plaintiffs show that they Were
ousted from the ‘disputed premises on 22/23d  December,
1949..... since thereafter they are totally dispossessed from the

property in dispute...... ", In this respect the findings given by the

learned Judge that it was difficult to treat the alleged wrong to be
a continuing wrong has been given by ignoring the fact that the
property in dispute has remained attached from 29-12-1949 and
the attachment had continued thereafter.

(26). BECAUSE, the observation of the learned Judge that the
authorities cited by Sri Siddiqi, referred in para 2442 go against
the plaintiffs is misgonceived and after taking into account various
rulings the learned Judge wrongly held that the suit in question
(Suit-4) was barred by limitation under Article 120 of the
Limitation Act, 1908 and accordingly' the learned judge has
wrongly decided issue No. 3 (Suit—4) in negative.

(27). BECAUSE, Ilearned Judge has incorrectly held that in
respect of the outer courtyard, the ¢laim of the plaintiffs (Suit-4)
is clearly barred by the limitation and hence the suit in its
-entirety was to be held barred by limitation and 'wrongly
decided Issue No. 3 (Suit-4) against Muslims.

(28). BECAUSE, learned Judge's observation that nobody
had pressed Issue No. 10 (Suit-1) and that nobody advahced
any argument to suggést that suit No. 1 was also barred by
limitation is erroneous. In this respect the argument of the
Muslim side was that the alleged right of Darshan and Puja at
the site in dispute, if any, stood extinguished in 1528 itself when
the building in dispute was constructed as a mosque and as such

the alleged right of plaintiff of suit No. 1 was barred by limitation
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(29). BECAUSE, the learned Judge while deciding issue No.

as no action was taken upto 1950.

13 (Suit-5) wrongly held that since the alleged deities themseh)es
are plaintiffs No. 1 and 2, being akin to a perpetual minor, no
limitation runs against them and in this respect it is also incorrect
to observé that “laws exclusively applicable to Hindu Deities could
be had and read in the light of Oudh Laws Act, 1876, could
apply the Hindu Dharam Shastra Law, which contains
substantive as well as provisions relating to limitation quo
Hindu Deities.” The finding about the so called continuance of
the alleged 2 Deities over the site in question even after the
erection of Babri Masjid is neither supported by any evidence

nor could be said to be in consonance with the law of the land.

(30). BECAUSE, the learned judge has wrongly observed

Q

that facts summarized by him in para 2618 were the facts as
pleaded by all the parties (including Muslims) whereas the fact is
that at the most these facts could be said to be based upon the
pleadings of mainly Hindu parties. In this respect it has been
wrongly recorded that so far as the plaintiffs in the present suit
(Suit-5) are concerned “their status or their worship continued to
be ohserved and followed in one or the other manner.” To say
that “no action or inaction in the meantim'e was  such
whereagainst the plaintifis could claim a grievance and right
to sue” is incomect. It is furthe wrongly observed by the
learned Judge that the religious status of the so called deities
(pla'intiffs 1 and 2 of Suit-5) remained in tact.

(31). BECAUSE, learned Sudhir Agarwal J. wrongly held that

suit No. 5 was not barred by limitation.
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(32). BECAUSE, learned Sudhir Agarwal J. failed to

appreciate that no reliance could be placed on the extracts of-

Books like “Hadiga-E- Shohda” by Mirza Jan, “Amir Ali Shaheed
Aur Marka-E- Hanuman Garhi" by Sheikh Mohd. Azmat Ali
Kakorvi (1987) and “Tarikh-e- Avadh” by Najmul Ghani Khan
Rampuri etc. and placing reliance upon the same was totally
against the settled principles of evidence as the said books could
néither be said o be Books of History nor there was any
information about the status and qualificatioins ete. of the authors
of the same and in any case they could not be said to be
Historian.  Similarly the books published after 1950, when the
dispute was already pending before thé‘court, could not be
relied uporn a8 admissible piege of evidence, including the
extracts of ‘Encyclopaedia Brittanica’ (1978 edition) and
‘Ayodhya’ by Hans Baker (published in 1986).

(33). BECAUSE, the learned Judge while discussing the various
maps erred in holding in paragraph 2301-2302 that the area CDKL
has been left for claiming any relief by the Plaintiff and can not be
treated to be a part of property in dispute for the purpose of Suit
No 4. The learned Judge has extracted the map( nazari nagsha)
filed with the plaint where the entire area as shown is covered.
Hence the finding to this effect of the learned Judge that the area
CDKL has been left for claiming any relief by the Plaintiffs of Suit
No 4 is perverse, and contrary to evidence.

(34). BECAUSE, Because the observation made by the learned
judge in paragraph 2313 to the effect that “We have found that
there is no reliable evidence to prove that the building in dispute
was constructed in 1528 A.D. by Babar or at his command or

instance by Mir Baqi or anyone else. The entire belief in this

s
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regardis based on certain Gazetteers and documents available
from the commencement of 19th century and they, in turn, are
founded on the inscriptions, the text and the time of fixation
whereof has not been found reliable” are perverse, contrary to the
volumous record of the case, unsustainable and are on the basis
of incorrect appreciation of record.

(35). BECAUSE, the finding of the Hon'ble Judge in paragraph
2314 to the effect that * Be that as it may, even if for the
purpose of the issues in question we assume that the building in
dispute was so constructed in 1!528 AD., there is no evidence
whatsoever that after its construction, it was ever used as a
mosque by Muslims at least till 1856-57." s perverse,
unsustainable on the ground of incorrect appreciation of record. It
is submitted that not only the Hon'ble Judge has not correctly
appreciated the facts and record but has wrongly attributed
admissions and arguments wﬁich were never made by the
counsel. The learned Sudhir Agarwal J. absolutely wrongly
attributed the averments to the counsel for the Board which were

never made and which had been used against the Board. The

learned Judge wrongly observed that “Sri Jilani fairly admitted

during the course of arguments that historical or other evidence is
not available to show the posi;tion of possession or offering of
Namaz in the disputed building ét least till 1855." As a matter of
fact neither any such admission was made by Sri Jilani and nor
there was any dearth of historical and other evidence to show
possession and offering of Namaz even before 1855. The learned
Judge grossly misconstrued, misread and did not appreciate in

correct pevrspective the documents and record placed before it



inter-alia the one referred from paragraph 2315 to paragraph 2383.
After having misconstrued the documents, the learned JUdge
wrongly observed that the said documents did not support the
case of the plaintiffs (Suit-4) to the effect that the Muslims were
offering Namaz in the building in dispute and the same was
continuing in the possession of Muslims. In this respect it was also
wrongly observed that there was admission in some document
which could “be treated as a sole conclusive evidence to prove
that the disputed building and premises throughout has been in
possession of Hindus and not of Muslims.” It was also wrongly
observed that: “Had the building in dispute and the inner courtyard
been in possession of Muslims,” a Chabutra could not have been
constructed in the inner courtyard in 1858. In this respect the
learned Judge failed to appreciate that the said Chabutra referred
to in the complaint dated 30" November, 1858 (Ext. 20 of Suit No.
1-Page 2300) had been removed by Sheetal Dubey Thanedar as

was evident from his report dated 15-12-1958 (Ext. A-69 of Suit

No. 1), The Hon'ble Judge has read only one document and
overlooked the other documents which are relevant to reach the
correct conclusion. The learned judge not only misconstrued -the
said document but also overlooked the relevant evidence on
record and therefore the finding is perverse.

(36). BECAUSE, learned Sudhir Agarwal J. not only misconstrued
and misread several documents but also drew wrong infereﬁce
from some of them. In this respect special mention may be made
to Exts. 19, 20 and A-69 (of Suit-1)

(37). BECAUSE, learned Sudhir Agarwal J. wrongly treated the
word “Duago” as a part of the name of “Mohammadi Shah”

mentioned in Ext. 23 (Suit-1) and wrongly obsew\éd that Ext. 31
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(Suit-1) dated 15-11-1860 was the first document “going to the

extent that in the inner courtyard, the Moazzin used to recite Adhan
(Azzan)”

(38). BECAUSE, learned Sudhir Agarwal J. has not correctly
appreciated the geneology of the Mr Rajjab Ali and failed to
appreciate that great grand father of Mir Rajjab Ali may not be the
same Mir Baqi who had constructed the Mosque and it was not
appreciated that it was not unusual that the name sf one person
may be adopted by several persons of the same decent and in this
respect the observations made by the learned Judge in paragraph
2336 were totally untenable besides being unwarranted and

uncalled for.

(39). BECAUSE, learned Judge after accepting the grant for
maintaining the mosque in question, drew wrong conclusion that
“ but the fact remains that there is not even a whisper in any of
the above documents that the Muslims visited the place in dispute
and offered namaz thereat. On the contrary, continuous Visit of
Hindus and worship by them at the disputed Vsite is mentioned in a
number of documents as well as in the historical recordé." This
finding is perverse and contrary to record. Admittedly the grant was
made for maintaining the mosque. It is submitted that maintenance
include moazzin and imam's stipend etc also who perform namaz.
Therefore the conclusion drawn by the learned Judge is absolutely
wrong.

The observation of the learned Judge in para 2346 to the effect
that “ It is really a peculiar case of its own ki.nd where despite
the fact that the building commonly known as mdsque existed yet

it continued to be visited by Hindus and they perform



Darshan, Puja etc. therein ignoring the apparént nature and
shape of the construction as also the fact as to who made it” /‘is

absolutely wrong, based on wrong appreciation of facts on record,

overlooking the material on record and perverse.

(40). BECAUSE, learned Sudhir Agarwal J. wrongly observed that
Ext. A-8 (Suit-1) had not been proved while the said document was
covered by Section 90 of the Evidence Act as it was more than 30
years old and it was filed in an earlier suit also and its coming from
a proper custody was beyond doubt. It was also wrongly observed
by the learned Judge that “Sri Jilani learned counsél for Sunni Waqf
Board could not tell as to how the contents of the said document

¢an be said to have been proved or treated to be correct in the

absence of any witness having proved the same.” It was also
wrongly observed by the learned Judge that it was not the case of
the defendants 1 to 5 (Suit-1) that any legal presumption can be
drawn in respect of correctness of the contents thereof under law.
As a matter of fact Sri Jilani had strenuously contended that the
said document being of the period around 1299-1307 Fasli (around
1900 A.D.) it was almost impossible to produce e?ther the scribe of
the said note book or any witnesses of that period and the rule of
evidence enshrined in Section 90 of the Evidence Act was fully
applicable regardiné proof of the said document. It was also
vehemently argued by Sri Jilani Advocate, that the details 6f
expenditure regarding lighting in the Mosque, rent oL Chandni etc.
and expenses of making payment of salaries to the Imam and
Moazzin of the Mosque etc. fully established offering of the prayers

in the said Mosque and possession of the Muslims. It was incorrect
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to say that the expenses shown in the above document exfacie do
not appear to have any relevance with the building in dispute.
(41). BECAUSE, learned Sudhir Agarwal J. wrongly observed that
Ext. A-6 (Suit-1) of 1934 was not a 30 years old document when it
was exhibited and in any case it was wrongly observed that the
said document could not be held to be proved even in 2010.
Similarly Ext. A-11, A-10 and A-21 (Suit-1) etc. were also not duly
considered and relied upon while there was specific mention about
the maintenance of Mosque and inspection of the same by the
Government Officials. It was also wrongly observed that none of
these documents throw any light on the fact whether the Muslim
public visited the said place for offering Namaz. In this respect the
learned Judge failed to appreciate that the use of Mosque by the
Muslims can not be said for any other purpose except for the
offering of Namaz.
(42). BECAUSE, learned Sudhir Agarwal J. wrongly observed that
neither Article 142 and nor Article 144 of the limitation Act, 1908
were applicable in the instant suit and that the suit was covered by
. Article 120 of the said Act. It was also wrongly observed that the
prayer of the restoration of possession was superfluoué and ‘a
mere suit for declaration was necessary” .
(43). BECAUSE, Because, the finding given by the learned Judge
in paragraph 2439 that, “ In the case in hand, the facts pleaded

by the plaintiffs show that they were ousted from the displ;lied

premises on 22/23rd December, 1949 and the wrong is
complete thereon since thereafter they are totally dispossessed
from the property in dispute on the ground that they have no title.

Hence, we find it difficult to treat the aliegéd wrong to be a
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continuing wrong.” This finding is based absolutely on the
misconstruction of pleadings, docouments and the law on the is.suﬂe.
(44). BECAUSE, the learned judge has misunderstood the legal
authorities cited by the counsel for the plaintiffs in Suit No 4on this
issue and has not correctly appreciated the submissions, the law
declared in the judgment and hence reached -on the erroneous
findiné that the suit was barred by limitation. The learned Judge did
not appreciate that the wrong was the continuous wrong and the
limitation would not apply.

(45). BECAUSE, the finding given by learned Sudhir Agarwal J. in
paragraphs 2283, 2284 and 3077 that there was no averment in the
plaint (Suit-4) that the plaintiffs were disposéessed from the
property in question at any point of time in 1949 and similarly
finding given in para 2558 that there was no occasion of
dispossession of Muslims or of discontinuation of their possession,
stand contradicted by his own finding given in paragraph 2439
where the learned Judge has clearly observed that “the facts
pleaded by the plaintiffs show that they were ousted from the
disputed premises on 22/23" December, 1949..... since thereafter
they are totally dispossessed from the property in dispute......". In
this respect the finding given by the learned Judge that it was
difficult to treat the alleged wrong to be a continuing wrong was

given by ignoring the fact that the property in dispute had been

attached on 28-12-1949 and the attachment had eontinued

thereafter.

(46). BECAUSE, learned Sudhir Agarwal J. failed to appreciate
that the testimony of the witnesses of Muslims side fully proved the
case of the plaintiffs (Suit-4) about the offering of regular prayeré in

the disputed building upto December 1949 The learned Judge
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wrongly discarded the testimony of the plaintiffs witnesses. It was
also wrongly observed that the evidence produced by the plaintiffs
(Suit-4) was not cfedit worthy so as to believe what they had said.
The learned Judge absolutely unjustifiably drew ad'verse inferences
against the witnesses. The comments made by the learned Judge
against these witnesses were totally unjustified and unwarranted.

(47). BECAUSE, the findings of the learned Sudhir Agarwal J. in
paragraph 2551 are absolutely wrong, contrary to evidence on
record and also against all cannons of appreciation of evidence.
The learned Judge has not correctly appreciated inter-alia the

evidence on record, the testimony of witness and specifically the

contents of Ext. A-63 and A-64 (Suit-1). The learned Judge further
erred in holding that “ The overall situation, evidence etc.

however, show that on some days, atleast weekly prayer on

Friday held in the premises in dispute, and, at lzast, so far as 16t

December, 1949 is concerned, it appears that on that date,
Friday prayer was actually held in the inner courtyard but not
thereafter.” Thése findings are perverse. In fact the plaintiffs have
fully established that regular prayers were being offered in the
mosque including the Friday prayers till 22 Dec 1949. The learned
Judge did not appreciate the documents in paragraph 2552 and
reached on the wrong conclusion.

(48). BECAUSE, the finding of learned Sudhir Agarwal J. that the
claim of Muslims about the daily prayers being held in the build{ng
in suit could not be believed or that the inner courtyard had
‘remained open for all,” is not only not based on any reliable
evidence but the said finding was recorded by ignoring and by

misappreciating the oral and documentary evidence produced by
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the Muslims and also some gvidence produced by Hindus.
(49). BECAUSE, the finding of learned Sudhir Agarwal J. in

paragraph 2253 to the effect that “...We, therefore, are inclined to

believe that on 16th December, 1949, Friday prayer was held in
the inner courtyard i.e. in the disputed building but‘the claim of
the muslims that daily prayers used to be held therein cannot be
believed. To this extent, Muslim parties have failed to prove. This
does not mean that the entire premises in dispute shown by the
letters 'ABCD' in the map appended with the plaint (Suit-4)
was in the possession of the plaintiffs but it is only the inner
Courtyard which remained open for all.” This finding is absolutely
perverse and the same is based on wrong appreciation of evidence
and record of the case.

(50). BECAUSE, the finding of learned Sudhir ‘Agarwal J. in
paragraph 2254 to the effect that “.The entire evidence however
do not touch upon the area covered by the outer courtyard
except of suggesting that only for entering inner Courtyard, right
of passage was utilised and nothing mere than that. It is evident
that the plaintifis were never in possession thereof. In the outer
cqurtyard on the south- east side there was a Rém Chabbotara
which was in possession of persons other than plaintiffs and this
has continued at least from earlier to 1885 as is evident from
the plaint where reference has been given to suit of 1885 and
the decision of the Court recognising existence of the said
Chabootara in outer courtyard. On the north-west side, there is
Sita Rasoi/Kaushalya Rasoi which is also being worshipped by
Hindus continuously.”, is perverse, contrary to record and the

documentary evidence adduced by the Muslims for the period from
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1858 A.D. onwards as well as the oral evidence adduced by the
Muslims and also some documentary evidence adduced by the
Hindu side was totally ignored.

(51). BECAUSE, the learned Judge on misconstruction of
pleadings and documents reached on an absolutely erroneous
conclusion that in respect of Ram Chabutra and Sita Rasoi in outer
courtyard, the suit is barred by limitation.

(52). BECAUSE, learned Sudhir Agarwal J. wrongly observed in
paragraph 2556 that Chabutra said to have been “constructed in
the outer courtyard in 1857” was “never interfered or obstructed by
Muslims at any point of time” and in this respect wrongly applied
the law of limitation for giving alleged rights to the Hindus whereas
on the plea of adverse possession based on Section 27 of the
Limitation Act the claim of adverse possession made by the
Muslims was not accepted by the learned Judge by relying upon
the rulings of this Hon'ble court énd by observing that since it wag
not pleaded that who was the real owner the plea of adverse
possession could not be entertained. Regarding the alleged rights
of Hindus, the findings recorded by the learned District Judge and
Judicial Commissioner in 1886 were also not taken into account.
(92). BECAUSE, the learned Judge on wrong appreciation of
facts and documents reached on an absolutely erroneous finding
in paragraph 2558 that both the communities used to worship in
the inner courtyard. The entire approach of the learned Judge and
the various conclusions drawn by the Hon'ble Judge are perverse,
contrary to record and are unsustainable in law.

(83). BECAUSE, the finding recorded by learned Sudhir Agarwal
J. that Hindus in general had also been visiting inner courtyard for

Darshan and worship according to their faith and belief and hence it



ge

o

could be said that the inner courtyard was virtually used jointly by
the members of both communities was based on no reliable
evidence. This finding of the alleged joint possession was totally
against the evidence of record.

(54). BECAUSE, learned Sudhir Agarwal J. wrongly held that in
respect of the outer courtyard claim of the plaintiffs (Suit-4) was
clearly barred by the limitation and hence the suit in its entirety was
to be held barred by limitation and wrongly decided Issue No. 3
(Suit-4) against Muslims.

(55). BECAUSE, learned Sudhir Agarwal J. wrongly observed that
nobody had pressed Issue No. 10 (Suit-1) and that nobody
advanced any argument to suggest that suit No. 1 was also barred
by limitation. In this respect the argument of the Muslim»side was
that the alleged right of Darshan and Puja at the site in dispute, if
any, stood extinguished in 1528 itself when the building in dispute
was constructed as a mosque and as such the alleged right of
plaintiff of suit No. 1 was barred by limitation as no action was
taken upto 1950.

(56). BECAUSE, learned Sudhir Agarwal J. while deciding issue

No. 13 (Suit-5) wrongly held that since the alleged deities
themselves are plaintiffs No. 1 and 2, being akin to a perpetual
minor, no limitation runs against them and in this respect it was also
wrohgly observed that “laws exclusively applicablé to Hindu Deities
could be had and read in the Iigf;t of Oudh Laws Act, 1878, could
apply the Hindu Dharam Shastra Law, which contains substantivé
as well as provisions relating to limitation quo Hindu Deities.” The
finding about the so called continuance of the alleged 2 Deities over

the site in question even after the erection of Babri Masjid was also
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neither supported by any evidence and nor could be said to be in
consonance with the law of the land.

(57). BECAUSE, the conclusions drawn in paragraph 2599 that
Plaintiff No 1 and 2 are akin to perpetual minor, no limitation runs
and any bonafide worshiper can act in thename of the deity/deities
to defend its/their's rights, is absolutely untenable in law and the
very basic concept of rule of law. The express provisions of law of
limitation can not be ignored or made dead letters in so far as
deities are concerned.

(58). BECAUSE, learned Sudhir Agarwal J. wrongly observed that
despite construction of building as mosque, the Hindus visited there
and offered worship | continuously , but we find no mention
whatsoever, that the muslims al§o simultaneously offered namaz at
the disputed site from the date .it was constructed and thereatter till
1856-57. It is further wrongly observed that at least till 1860 we find
no material at all supporting the claim of the muslim parties in this
regard.

(59). BECAUSE, the learned Judge erred in holding that in the
Suit No 5, the burden of proving as when the right to sue arose is
on the defendants. The learned Judge's observation that the
Statute of Limitation would not apply in a suit filed by Plaintiff No 1
and 2 is absolutely erroneous, and unsustainable in law. By a very
strange logic which is ex-facie not tenable in a democratic country
governed by rule of law that if a diety claims a declaration from the
Court, the plea of limitation can not be made applicable. Therefore
the learned Judge held that “ there is thus no question of taking
recourse to Sec 6 or 7 of the Limitation Act.” The interpretation
placed by the Hon'ble Judge on Ismaeil Faruqui's case is also

erroneous. The logic that Limitation Act like Acquisition Act would
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not apply to a place of special significance is erroneous. The further
observation that cherwiséz Limitation Act would be ultra vires Article
25 of the Constitution is also not correct. If what the learned Judge
vholds is correct then necessary conclusions would be that the entire
acquisition is wrong because admittedly the suit filed by Plaintiff No
1 and 2 ( both have been held to be deities), for a much wider area
as property belonging to them and that the judgment of Ismaeil
Faruqui upholding the acquisition of areas to the extent belonging
to deities is wrong.

(60). BECAUSE, the learned Judge's observations on fourth and
fifth angle are erroneous as the same is not based on correct
appreciation of facts and law. It is submitted that at various places
the learned Judge has repeatedly madé wrong and pervérse
observations that the Hindus have been visiting the place from the
time immemorial and that they have been performing puja in the

inner as well as the outer courfyard. Both these observations are

T perverse, contrary to evidence on record and correct appreciation

of facts and law.

TR

19.3. Judgement of D.V.Sharma J:

(1). BECAUSE, the issue of limitation has been wrongly
decided by the l.earned Judge in Suit No.4 holding that the said
Suit is barred by limitation. However in the finding on the issue of
limitation with respect to‘ Suit No 5 it has been held to be not
barred by limitation. Appellant is aggrieved by the finding of the
Learned Judge given on Issue No.3 in Suit No.4 and Issue no
13 in Suit § and accordingly the appellant is challenging the

said findings which are perverse and illegal.



(2).BECAUSE, the finding of Learned Judge stating that ‘it is the
clear contention of the defendants that the plaintiffs’ sui;‘ is
barred by limitation being a suit for right to worship and not a
suit for immoveable property as is being made out by the
plaintiff and therefore is govemned by Article 120 of the
Limitation Act 1908 and not Article 144 or 142 of the Limitation
Act 1908 therefore suit can only be filed within 6 year”, is

misconceived and based on mis-appreciation  and

misconstruction of facts and law and hence Iiable'to be set aside.

(3). BECAUSE, the finding of Learned Judge stating that “In
view of the discussions, referred to above, it transpires that the
claim of the plaintiffs is governed by Article 120 of the Limitation
Act, 1908 and not by Articles 142 and 144 of the Limitation
Act, 1908. Therefore, the suit could only be filed within 6 years,
therefore, the suit is barred by limitation. Issue No.3 is decided
against the plaintiffs and in favour of defendants” is similarly
misconceived and without taking into consideration pleadings
and evidences of the present case. The Learned Judge has
misdirected himself by not considering and ignoring certain
material facts in relation to the present issue and hen;:e he has
reached an erroneaus conclusion and the same is liable to be set
aside.

(4). BECAUSE, the Learned Judge has wrongly made the
ob__gervation stating that: “Accordingly, Article 142 and 144 of the
Limitation Act have no applicaticn in this case. Moreover, Article
142 applies only  where the  plaintiff while in possession has
been disp_pssessed or discontinued possession. In this case
since the property was attached, the question of dispossession

does not arise. The reference of dispossession by the plaintiffs
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after the attachment and to file thereafter a suit for declaration of
the right to property is not a suit for possession in case of
custodia legis. Article 142 and 144 do not apply where the relief of
possession is not the primary relief claimed. Here in this case the
primary relief is of declaration. Consequently, Article 120 of the
Limitation Act would apply”. This finding is flawed as the
Learned Judge has applied irrelevant facts to reach the said
finding by misinterpretation of law. The said findings are
without taking into consideration the fact that the attachment of
property was made on 29.12.1949 while the discontinuance of
possession of the Plaintiffs of Suit No.4 from the said property
had started on 23.12.1949. The above quoted findings are illegal
and improper and are liable to be set aside.

(5). BECAUSE, it is evident from record that Suit No.4 was
instituted on 18.12.1961, as admitted by all the parties. It is also

findings of all the Learned Judges that the idols were placed in

the night between 22"d and 234 December, 1949. According to

the Plaintiffs of Suit No.4, Muslims used to offer Namaz till that
date when the idols were placed under the Central Dohﬂé.

Accordingly, the cause of action accrued on 23rd Decémber,
1949 and continued thereafter as the Muslims were stopped
from offerihg Namaz inside the Mosque. It is also clear from the
records that an order was passed by the Learned Magistrate on
29.12.1949 whereby an order of attachment was passed ana
receiver was appointed in terms thereof. On 05.01.1950, the
Receiver had assumed the charge of the inner courtyard
including the portion of Mosque with idols placed inside. In view

of the said order having been passed éﬁachi\ﬁg the inner
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courtyard and giving its possession to the Receiver, the cause

of action of the Plaintiff in Suit No.4 after having started_ on

23rd  December, 1949 remained continuing vthereafter. The

cause of action never stopped and remained continued.

(6). BECAUSE, placing of idols on 23'd of December, 1949
will not make possession of the Hindu side adverse to the
Plaintiffs in Suit No.4. The possession being handed over to the
Receiver in terms of the order of attachment will nof amount to
possession of the Hindus in the said inner courtyard including the
built-up structure of Mosque. The possession of defendant
would have become adverse to the Plaintiff in Suit No.4 only after

12 years of their dispossession provided the Hindus would have

continued possession but the same had ceased on attachment.

(7). BECAUSE, the provisions of Limitation Act, 1908 as set
out in Article 144 or Article 142 both gave limitation for a period
of 12 years. In the present caée, Article 142 would apply where
date of dispossession/ discontinuance of possession will be the
starting point of limitation, and as such Suit No.4 would not be

barred by limitation in view of the fact that the idols were placed on
2310 of December, 1949 and the Suit No.4 was instituted on
18t December, 1961 which is within the period of 12 years

from 23.12.1949.

(8). BECAUSE, the Suit for declaration under normal
circumstances is filed after final order under Section 145 Cr.P.C.
The present Suit No.4 was filed after attachment and during the

pendency of final decision by the Learned Magistrate, the
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proceedings under Section 145 Cr.P.C. had not finalized

and in view thereof terming the Suit No.4 being barred by

limitation is arbitrary and without any legal basis.

(9). BECAUSE, if the proceedings under Section 145 Cr.P.C
between the parties are pending, it is not at all necessary that the
parties must file Suit for declaration even before passing of final
order U/s 145 of Cr.P.C.

(10). BECAUSE, the Learned Judg@ has failed to take into
consideration the subsequent addif‘ion of Relief (bb) in
pursuance - to the constitution bench judgment of the Supreme
Court in Dr. Ismail Farooqui's case whereby the parties were

given right to amend the pléadings in the light of subsequent

events of 06.12.1992.

(11). BECAUSE, the judgments relied upon by Mr. Justice
D.V.Sharma and Mr. Justice Sudhir Aggarwal on this issue
from various High Courts, Privy‘Council and this Hon'ble Court,
do not at ali lay down the law on the basis of which Suit 4 can be

said to be barred by limitation and Suit 5 can be said to be

within limitation.

(12). BECAUSE, the findings on Issue No.3 Suit No.4 and
issue No.13, Suit No.5 are almost common and based on
almost similar grounds in the judgments of two Learned Judges
namely Sudhir Aggarwal,J and D.V.Sharma, J hence the other

N
grounds taken by the Appellant to challenge the findings of

Sudhir Aggarwal, J on this issue may also be taken to be the

grounds of challenge of findings of D.V. Sharma, J on the

issue of limitation in Suit Nos.4 and 5.
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Issues in Re- Possession/Adverse Possession. -

In this category the following issues have been classified;

(A). Issue No 7 of Suit No 1, Issue 3 and 8 of Suit 3{/Issue No.
2, 4,10, 15, & 28 of Suit No 4 & Issue No 16 of Suit No 5.

(B). The Appellant submits that the findings of all the three
Hon'ble judges on all the issues in regard to possession/adverse
possession rendered by them against the Muslim parties and in
favour of the Hindu parties are perverse, not based on correct
appreciation of facts, are based on overlooking facts on record
and/or on erroneous interpretation /appreciation of law on the
issues. The Hon'ble Court erred in deciding the issues regarding
possession and adverse possession against the Muslim parties,
especially given that the fact that the Muslim parties had
maintained possession until 1949,

That, most fundamentally, there is c::rhplete divergance in the
findings regarding possession, which is central to the proper
adjudication of the instant case, and such divergence renders
nugatory the decree as a whole. The divergence is as follows:-

i. Justice Khan proceeds on the l?asis of Joint Poéée‘ssion of
the partiés.

i.  Justice Agarwal is of the view that Hindus and Muslims were
in joint possession in the latter period till 1949.

ii.  Justice Sharma proceeds on the basis that Muslims di& not
hav_ev possession and did not offer prayers in the disputed premises

till 22.12.1949,
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20.1 Judgement of Hon’ble Mr Justice S.U.Khan.

(1). BECAUSE, the learned Judge erred in recording the finding
that much before 18565 Ram Chabura and Seeta Rasoi had come
into existence and Hindus were worshipping theré. This finding is
not based on any evidence and is based on conjecture and
surmises. He further erred in holding that inside the boundary wall
and compound of the mosque, Hindu religious places were there
which were actually being worshipped along with offering of Namaz
by muslims in the mosque. On the strength of the aforesaid
erroneous and perverse findings, the learned Judge has declared
both the parties Hindus as well as Muslim to be in joint possession
of the entire premise in dispute. He further erred in declaring both
Hindus and Muslims as joint title holder of the said property. It is
submitted that there is no basis of these findings énd the same are
perx)erse, contrary to evidence on record, produced by both the
parties and well settled law on the issues.

(2), BECAUSE, the learned Judge on the basis of the perverse
findings on the posseésion further held that the portion of the inner
courtyard where the Central dome of the Babri Masjid stood before
its demotion and where the makeshift temple now \é’xists is to be
given to Bhagwan Sri Ram Lala Virajman,

(3). BECAUSE, the finding that both the parties were / are joint
title holders in possession of the premises in dispute is perverse,
without any legal basis and illegal as the evidenc.;e on record fully
established that Muslims alone were in possession of the premises

in dispute since the day when the Mosqué was constructed and on
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accof*npli and did not draw any adverse conclusion on that illegality
and while deciding the issues of adverse possession/possession no
adverse inference was drawn on that account. Because the learned
Judge ought to have held that no plea of adverse possession could
be available against the Mosque because the Muslims were in
continuous possession of the same upto the year 1949.

(2). BECAUSE, learned Sudhir Aggarwal J. while deciding the
aforesaid issues applied divergent approaches for appreciation of
evidence produced by parties. By ignoring the cogent evidence of
the Muslim parties, the learned Judge wrongly held the issues in
favour of the Hindu patrties.

(3). BECAUSE, that Justice Agarwal's treatment of documentary
evidence in deciding these issues once again exemplifies that
application of a differential standard. It has been stated in
Paragraph 3104 of his judgment, in respect of documents
evidencing possession of Muslim parties and offering of prayers at
the mosque that "[m]ere filing of a document or marking as 'exhibit'
does not mean that that truth of the facts mentioned therein shall be
deemed to be correct unless proved otherwise." It is submitted that
a similar standard has not been consistently applied in the instant
case.

(4). BECAUSE, the learned Judge has gsught to decide the |
issue of adverse possession/possession while deciding the issue
of limitation in Para 2620 by inter-alia stating in respect of the
Building that “...Moreover, as a matter of fact, the place in dispute
continued to be visited by the Hindus for the purpose of worship,
Darshan etc. The religious status bf plaintiff-dieties remained
intact. We do find mention of the factum that despite construction of

the building as Mosque, the Hindus visited there and offered
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worship continuously, but we find no mention, whatsoever, that
the Muslimsalso simultaneously offered Namaz at the disputed site
from the date it was constructed and thereafter till 1856-57. At least
till 1860 we find no material at all supporting the claim of the Muslim
parties in this regard. On the contrary, so far as the worship of
Hindus in the disputed structure is concerned, there are at least
two documents wherein this fact has been noticed and
acknowledged. There is nothing contradictory | thereto”. This
finding of the Learned Judge, is without basis and perverse.

§). BECAUSE, the pleadings of the Muslim parties have been
very clear and categorical statingthat after the Mosque

was constructed in 1528 A.D., it has been a Waqf where Muslims

have been offering their Namaz eontinuously. The existence of any
temple at that site prior to the Mosque has been clearly denied by
stating that even if, though not admitted, the temple on any
structure ever existed in the outer courtyard at that site that will
have no consequence since Muslims have been in peaceful
possession on the said area and Mosque for over 400 years and
due to this Hindus will have no right of any nature to claim any right
or title on the said property. The Plaintiffs in Suit No.4 and
other supporting parties have placed on record the evidence to that
effect. The fact of the matter is that the Mosque existed for a
period of more than 400 years. The cardinal évidanee to dacide the
issue of adverse possession would be to see the possession which
has been with the Muslims.

(6). BECAUSE, learned Sudhir Aggarwal J. while deciding the
aforesaid issues applied divergent approaches for appreciation of
evidence produced by parties. By ignoring the cogent evidence of

A
the Muslifn parties, the learned Judge wrongly held that there was
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overwhelming evidence to establish that in the outer courtyard
there existed at least 3 structures since prior to 1885. ‘Th'e‘
Commissioner's Map of 1885 suit did not refer to any place as
“Kaushalya Rasoi” or “Chhathi Poojan Asthal” and there was no
description of Bhandara also in the said Commissioner's Map
(enclosed as Appendix 3 to the Judgement.).

(7). BECAUSE, the learned judge absolutely misinterpreted and
wrongly appreciated the observations of the historical authorities
e.g. the Accounts of Tieffenthaler referred to worship of the so
called ‘Bedi’ (cradle) by the Hindus inside the bﬁilding in dispute.
The said Bedi was reported to be situated like a square box of the
height of about 5 inches only with a size of about 5 X 4 alls in the
otuer courtyard. This place was not described as a part of any
temple but the belief mentioned about the same was that “once
upon a time, here was a house where Beschan was born in the
form of Ram.” As such it is totally incorrect to say that
Tieffenthaler had “noticed worship by Hindus” but was
“conspicgously silent about worship by Muslims in the disputed
building.”

(8). BECAUSE, the entire claim of the adverse possession, if
any, on behalf of the Hindu parties is based upon possession
of the Chabutra in the outer courtyard which was managed by
Nirmohi Akhara, (the Plaintiff of Suit No.3) but the issue No. 3 in
Suit No.3 has been decided against the Plaintiff. In view thereof, if
the said Plaintiff did not acquire title due to title by adverse
possession no other Hindu Party could be given any right on the
basis of their illegal possession or joint possession.

(9). BECAUSE, while appreciating evidence and arriving at

conclusions different standards were adopted in case of the Muslim
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parties and Hindu parties. While Muslim parties were required to
prove title of a Masjid constructed in 1528 AD whereas in the case
of Hindu parties, burden of proof has been discharged on the basis
of belief/faith. Further, the evidence produced by the Muslim
parties has been treated differently than the evidence produced by
the Defendants in Suit No.4 . The interpretation of documents is
also not in accordance with the settled principles of law and hence
the finding given on Issue No.2, 4,10, 15 and 28 in Suit No.4 in
Paras 3111 to 3115 are wrong and the same ére liable to be set
aside. : '

(10). BECAUSE, the learned Judge erred in not appreciating in
proper perspective the overwhelming evidence produced by the
Muslim Parties establishing possession of the Appellant .

(11). BECAUSE, the learned Judge oﬁght to have appreciated the
fact that the suit of 1885 was dismissed mainly on account of the
existence of the Mosque. Therefore the learned Judge ought to
have appreciated that the existence of mosque, the place where
muslims offer namaz was admitted and it was inter-alia on that
basis that the relief was not granted. Further that the ownership of
land of the mosque was admitted and on that ground also the rélief
was declined. Further the learned Judge in paragraph 858 efred in
observing that “... the right of ,ownership or péssessory right in
respect of any part of land in dispute as is before us was not
involved in Suit of 1885...". Then in the next paragraph 859 thé
learned Judge makes a completely contradictory obs&mvatian that
in Suit-1, the plaintiff is seeking injunction against the defendants in
regard to his right to worship of the idols placed under the central
dome in the inner courtyard. There is no claim either about

ownership or possession.” It is submitted that not only the
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aforesaid observations are contradictory, but are also perverse and
contrary to the evidence on record. It is submitted that in 1885 fhe
Mahant had claimed the Chabuta as Janasthan of Lord Ram and
on that premise he sought permission to construct a temple
thereon. The relief was declined to Mahant on two main grounds
namely that the Mahant did not own the land, and secondly there
exist a mosque where muslims offer namaz.

(12). BECAUSE, the Learned Judge has ignored the voluminous
documents relating to Civil Suit of 1;’685 to see thét the possession
of the mosque was with the Plaintiffs/Muslim Parties. The said
documents were relied upon by the Plaintiffs in Suit No.4 and the
same were exhibited in the proceedings. The said exhibited
documents have not been properly considered and have been
given improper meaning contrary to the plain meaning of the said
documents to see as to who had possésgion ef tha said premises.
(13). BECAUSE, the learned Judge has wrongly recorded that
“Sri Jilani fairly admitted during the course of arguments that
historical or other evidence is not available to show the position of
possession or offering of Namaz in the disputed building at least till
1855." The factual position is that neither any such admission was
made by $ri Jilani and nor there was non availability of historical
and other evidence on record to show possession and offering of
Namaz even before 1855. In this respect documents referred by
learned Judge from paragraph 2315 to paragraph 2383 have bé’en
misconstrued, misappreciated and misread leading to wrong
observation that the said documents did not support the case of
the plaintiffs (Suit-4) that the Muslims were offering Namaz in the
building in dispute and the same was continuing in the

possession of Muslims. In this respect it has also been wrongly
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observed that there was admission in some document which could
“be treated as a sole conclusive evidence to prove that the disputed
building and premises throughout has been in possession of
Hindus and not of Muslims.” It was also wrongly record that: “Had
the building in dispute and the inner courtyard been in possession
of Muslims,” a Chabutra could not have been constructed.in the
inner courtyard in 1858. In this respect the Iearnea Judge failed to
appreciate that the said Chabutra referred to in the complaint dated
30th November, 1858 (Ext. 20 of Suit No. 1-Page 2300) had been
removed by Sheetal Dubey Thanedar as was evident form his
report dated 12-12-1958 (Ext. A-69 of Suit No. 1)

(14). BECAUSE, learned judge has wrongly observed that there
was not even a whisper in any of the documents that the Muslims
visited the place in dispute and offered Namagz thereat whereas
continuous visit of Hindus and worship by them at the disputed site
was mentioned in a number of documents as well as in the
historical records. In this respect the material on record was not
only ignored and the other documents have been misappreciated
and misread by the learned Judge. The learned Judge wrongly
recorded that Ext. A-8 (Suit-1) had not been proved while the said
document was covered by Section 90 of the Evidence Act as it was
more than 30 years old and it was filed in an earlier suit also and its
coming from a proper custody was beyond doubt. It further been
wrongly recorded by the learned Judge that “Sri Jilani learned
counsel for Sunni Waqf Board could not tell as to how the contents
of the said document can be said to have been proved or treated to
be correct in the absence of any witness having proved the same.”
It was also wrongly observed by the learned Judg\é that it was not

the case of the defendants 1 to 5 (Suit-1) that any legal
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presumption can be drawn in respect of correctness of the contents
thereof under law. As a matter of fact Sri Jilani had strenuqusly
contended that the said document being of the period around
1299-1307 Fasli (around 1900 A.D.) it was almost impossible to
produce either the scribe of the said note book or any witnesses of
that period and the rule of evidence enshrined in Section 90 of the
Evidence Act was fully applicable regarding proof of the said
document. It was also vehemently argued by Sri Jilari Advocate,
that the details of expenditure regarding lighting in the Mosque,
rent of Chandni etc. expenses of making payment of salaries to
the Imam and Moazzin of the Mosque etc. fully established
offering of the prayers in the said Mosque and possession of the
Muslims. It is incorrect for the court to say that the expenses shown
in the above document ex facie do not appear to have any
relevance with the building in dispute.

(15). BECAUSE, leamed Judge has wrengly stated that the entire
evidence of the Muslims did not touch upon the area covered by
the outer courtyard except the use of passage and it is wrong on
the part of the court to observe that the plaintiffs were never in
possession thereof or never been interfered by the Muslims. In .this
respect the documentary evidence adduced by the Muslims as
stated inter-alia in paragraph hereinbavove for the period from 1858
A.D. onwards as well as the oral evidence adduced by the
Muslims and also some documentary evidence adduced by the
Hindu side have been ignored.

(16). BECAUSE, the specific finding of the learned Judge that
Hindus in general had also been visiting inner courtyard for
Darshan and worship according to their faith and belief and hence

it could be said that the inner courtyard was virtually used jointly
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by the members of both communities is based on no reliable
evidence and is an assumption.This finding of the alleged joint
possession is absolutely against the evidence of record.

(17). BECAUSE, on absolute incorrect éppreciation of documents
and facts the learned recorded a specific and important finding
against the Muslim parties that “ at least till 1860 there was no
material at all supporting the claim of the Muslim parties in this
regard while there were at least 2 documents in which the worship
of Hindus in the disputed structure had been noticed and
acknowledged and in this respect wrongly relied upon the
observations of Tieffenthaler and Edward Thornton as well as Ext.
20 of suit No. 1.

(18). BECAUSE, learned Judge wrongly observed that claim of
Hindus about their alleged possession of the premises of the outer
courtyard was not disputed whereas the fact is that neither any
such claim was made in 1885 or subsequent thereto and nor the
Muslims had ever admitted that the entire premises of the outer
courtyard had ever remained in the possession of Hindus upto 22-
12-1949. In this respect specific averments were thars in the
Written Statement of Mohd. Asghar filed in 1885 suit (Ext. A-23 of
Suit-1) (Register No. 7, pages 255-261) and even in the plaint of
suit No. 4 the possession of Hindus was said to be only on
Chabutra. It is also incorrect to say that the Muslims had not placed
any evidence to rebut the claim of Hindus reggjding the outer
courtyard and to show that Hindus and never remained in‘ the
possession of entire outer courtyard. It was also wrongly observed
by the learned Judge that a lot of documents' were on record
demonstrating that the Hindus continued to enter the premises in

the inner courtyard also and offered worship there and the entrance
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door in the dividing grilled wall was never locked. It was also
wrongly observed that there was no evidence that the Muslims
were in the possession of the property in dispute “after its
construction in the form of a Mosque by a Muslim -Ruler before
Tieffenthaler's visit‘ but on the contrary, Hindus continued to enter
the disputed premises and worship thereat.......
(19). BECAUSE, learned Sudhir Agarwal J. wrongly observed
that after the riots of 1934 no order had been placed before the
court to show that the premises in dispute was ever handed over to
the Muslims or that they were allowed to offer Namaz in the
building in dispute. In this respect the specific averments made in
the order dated 12-5-1934 (Ext.  A-49 of Suit-1) were
misappreciated and misread. The word “religious services” used in
the order dated 12th May 1934 could not be interpreted for any
| other service except Namaz.

(20). BECAUSE, the Hon'ble Justice Sudhir Agarwal wrongiy
observed that “in the entire plaint there is not even a whisper that
Babar dedicated alleged Mosque for worship by Muslims in general
and made a public Waqgf property." On the contrary, para 1 states
that it was built by Mir Baqi under the command of Emperor Babar
for use of Muslims in general as a place of worship”. In this\ respect
also para 1 of the plaint was misquoted as para 1 of the plaint
reads as under:-

“1. That in the town of Ajodhiya, pergana Haveli Qudh there
exists an ancient historic mosque known as Babéri Masjid, built by
Emperor Babar more than 433 years ago, after his conquest of
India and his occupation of the territories including the town of
Ajodhiya, for the use of the Muslims in general, as a place of

worship and performance of religious ceremonies.”
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It is thus evident that firstly the Hon'ble Judge appears to have
proceeded on a wrong assumption about the requirement of any -
express “dedication” for creation of the Waqf and, secondly,
the Hon'ble Judge has failed to appreciate that there was hardly
any difference in actual construction having been done by Mir Baqi
under the express or implied command of Babar as it is a matter of
common knowledge that almost all the constructions are made by
the subordinates of the King under an implied command / authority
of the King and the same are attributed to the King / Emperor.
Similarly, in the instant case actual construction having been got

done under the supervision of Mir Baqgi and the same having been

- attributed to the command of Babar could met ba said to be

unusual. Regarding the public Waqgf or for the benefit of the
Muslims in g;eneral the Hon'ble Judge ought to have relied upon the
decision of this Hon'ble court reported in AIR 1956 SC 713 in order
to infer implied dedication as the building in dispute was being
treated and used as a Mosque by the Muslims in general, and use
of the same as a Mosque was admitted by some of the witnesses
of Hindu side as well as in the books relied upon by the Hindu side.
It was also wrongly observed by the Hon'ble Judge that: “Even if we
assume that Emperor Babur was owner, no mat;?ial has been
placed which may suggest or give even a faint indication that with
his permission any public prayer was made in the building in
dispute.” The Hon'ble Judge has gone to the extent of saying that
he did not find any “material to suggest that any public prayer was
offered by Muslims at least till 1860."(Para3289) The Hon'ble
Judge has failed to take into account the entire documentary and

oral evidence on the basis of which no other inference was possible

but to accept that the Mosque in question was continuing from 1528
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A.D. in the use and occupation of Muslims and if a Mosque is being
used by the Muslims it has to be inferred that the same is béing
used for prayers being offered in the said Mosque.
(21). BECAUSE, Hon'ble Justice Sudhir Agarwal wrongly
observed that “so far as the identity of the place was concerned,
three things, remained unchalilenged upto 1950, .......... (a) the
disputed structure was always termed and known as “Mosque”
.......... (b) it was always believed and nobody ever disputed that
the said building was constructed after demolishing a temple and
(c) that the disputed site, as per belief of Hindus, is the birth place
of Lord Rama........ ". As a matter of fact, only one of the aforesaid
three things, mentioned at (a), had remained unchallenged upto

22nd December, 1949, while the other two things mentioned at (b)

and (c) above had remained under challenge since the very
beginning of such claims. In this respect the statements mentioned
in the Gazeftegrs were Wrongly treated as ‘“entitied to
consideration” in so far as the facts mentioned therein pertained to
the alleged events of 16th, 17th and 18th centuries.

(22). BECAUSE, Hon'ble Justice Sudhir Agamval wrongly
observed that issue No.1 (B) (b) (Suit-4) was irrelevant, and hence
it remained unanswered, although the Hon'ble Judge had found
that upto 1950 it was never doubted that the building in dispute was
a Mosque. As such he ought to have held that the building in suit
was dedicated to God Almighty as claimed by the plaintiffs of Suif—4
and as such the finding given by the Hon'ble Judge suffers from a
gross infirmity. In this respect it was also wrongly observed that the
building “was constructed as an attempt to desecrate one of the

most pious, sacred and revered place of specific and peculiar
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nature i.e. the birth place of Lord Rama which could not be at any
other place......... " (Para 3349) (

(23). BECAUSE, Hon'ble Justice Sudhir Agarwal failed to
appreciate the contradictory statements of the Hindu witnesses
regarding the alleged images on the Black Stone Pillars of the
Mosque. and wrongly held that the said pillars contained some
human images and at some place there appeared to be some
images of Hindu Gods and Goddesses (P.3411). It was also
wroﬁgly observed that due to the existence of certain alleged
images on some of the pillars of the mosque, such a place would
not bé a fit place for offering Namaz. In this respect the statements
of the expert witnesses of Islamic theology as well as the extracts

of the Holy Quran and Hadith cited by the Hindu side were not

correctly appreciated.

(24). BECAUSE, lsamed Sudhir Agarwal J. wrongly observed
that the date of the order given‘ in Ext. 0.0.S. No. § - 27 (Suit-5)
was not legibie or that it could not be ascertained as to whom it
was addressed and therefore, it could not be rel?éd upon. The
learned Judge failed to appreciate that during the course of
arguments it was specifically pointed out, which was not rebutted
by any one, that the said order was dated 6-12-1912 and was
issued by the legal Remembrancer of the Government of U.P.
regarding the Mosque built by Emperor Babar known as Babri
Masjid situated in village Rarkot, Ayodhya and the description of
this document mentioned in the list of documents at serial No. 43
[given in Register No. 20) specifically mentioned therein about the
hature of the said document. It was also wroﬁgly observed by the
learned Judge that from the order passed u/s 92 C.P.C. it was not

evident that as to how and why the said sanction was granted.
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(25). BECAUSE, the learned Judge. misappreciated and
misread the documents and wrongly observed that thése
documents “show at the best that, Namaj, only on Friday, used to
be offered in the disputed structure in the inner courtyard and for
rest of the period the building remain unattended by Muslim.” In
this respect observation made by the learned Judge that witnesses
of the plaintiffs (Suit 4) have expressed their ignorance about the
visit of the Waqf Inspector dated 10-12-1949 and 23-12-1949 was
also uncalled for and improper as no one had claihed that the said
visit was made in his presence. It was also wrongly observed that
the certified copies of the said 2 reports had not been proved and
the same could not be termed to be the public document or that
the contents of the same were required to be proved. In this
respect the learned Judge did not take into account the relevant
provisions of the Wagf Act as well as the fact the author of these 2
reports (Sri Mohd. lbrahim) hadvexpired long back and as such he
could not be produced to prove the contents of the same. It was
alsc not noticed by the learned Judge that the said 2 reports had
neither been doubted in any manner by the other side but rather the
same were {even relied upon by the other side during the course of
arguments ;md otherwise also.
(26). BECAUSE, the learned Judge wrongly observed that there
was no evidence of the possession of Muslims of the property in
suit for the period prior to 1855 and it was also wrongly held thét
the Muslims did not have the possession of the premises in outer
courtyard at least since 1856-1857 when the dividing wall was said
to have been raised. In this respect the learned Judge failed to
appreciate the large Anumber of documents and references of

Historical Books as well as of the Books relied upon by the
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Hindu side which established that the Muslims were not only in
full control of the inner portion of the Mosque but they had‘ the
possession and control of the outer courtyard also excluding the
portion on which chabutra of 17 X 21 ft. was made around 1857
A.D. It was also not appreciated that the materiél like ‘farsh,’
‘pitchers’ and the ‘broom’ etc. were all destroyed by the Hindus who
had desecrated the Mosque in the night of 22nd / 23rd December,
1949 and had remained in possession thereof upto the date of
attachment. As such there was no question of the aforesaid
objects, being used in the Mosque, to have been found by the
Receiver when he took over charge of the disputed premises
pursuant to the Magistrate’s order dated 29-12-1949. It was also
not appreciated by the learned Judge that on account of the
surcharged and tense atmosphere prevailing at tr\lje disputed site
from the night of 22-12-1949 it couid not be expected of the
Muslims to have made complaiht about the damage or destruction
of the said articles / material which was kept in tHe Mosque for the
use of Namazis upto 22-12-1949 and hence an absolutely
unwarranted and illegal inference was drawn by the learned Judge
that no suych material existed there and such inferences are
also in contradiction with the finding recorded by the learned judge
in para 3109 that there was no abandonment by Muslims of the
property in dispute and that maintenance of building by the
Muslims to the extent of the disputed structure and partition Hwall
was also evident. The finding regarding the alleged joint
possession of both the communities in the inner courtyard was also
a perverse finding and based on no reliable evidence. It was
also wrongly observed that so far as outer courtyard was

concerned, the Muslims had lost possession at least from 1856-57
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and onwards. Thus the finding recorded on Issue Nos. 2, 10 and 15
(Suit- 4) and on Issue No. 7 (Suit-1) and on Issue 3 and 8 (Suit—3)
were absolutely illegal and against the evidence on record.

(27). BECAUSE, learned Sudhir Agarwal J. wrongly observed that
Muslims have not wused the premises covered by the outer
courtyard for any purposes since 1856-1857 and as such it could
be said that so far as the outer courtyard is concerned, the right of
prayer by Hindus had perfected having continued exclusively for
more than a century. Hence the finding on Issue No. 4 (Suit-4) was
also illegal and based on no reliable evidence at least to the extent
of observations referred to above. The observation regarding the

premises within the inner courtyard that the same has been used

by both the sides may be more frequently by Hindus and
occassionally or intermittently by Muslims was also illegal and
against the evidence on record.

(28). BECAUSE, ~while dealing with Issue No. 16 (Suit-5)
learned Judge wrongly observed that the question of loss of title
would not arise as the premises in dispute was held to be the
alleged birth place of Lord Rama and it was also wrongly observed
that the idols kept in the building in the night of 22nd / 23rd
December, 1949 continued to remain in possession of the property
in dispute. In this respect it waé not at all considered that the idols
forcibly kept in the Mosque in the night of 22nd / 23rd December,
1949 could never be said to have come into possession of Jthe
property in dispute which was being treated as a Mosque till then.
(29). BECAUSE, the learned Judge wrongly observed that there
was no occasion of extinction of alleged title, if any, of plaintiffs 1
and 2 (Suit-5) and the plea of adverse possession was not

attracted as claimed by defendant No. 4 (Suit-5).
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(30). BECAUSE, finding given by the learned Judge on issue
No. 1-B (c) (Suit-4) is also against the evidence record and it was
wrongly observed that “disputed structure in the inner courtyard
had been continuously used by Hindus for worship pursuant to the
belief that the site in dispute is the birth place of Lord Rama.” It was
also wrongly held that there was recorded evidence {8 that effect at
least from Second half of 18th century. It was also wrongly
observed that “regarding the user of the premises by Muslims no
evidence has been placed to show anyhing till at least 1860." It
was also wrdngly held that “the members of both the communities
i.e. Hindu and Muslim had been visiting the building in dispute in
the inner courtyard and that “the premises within the inner
courtyard........ was not restricted for user of any.one community.”
As such the findings given on issue No. 1 (B) (¢) (Suit-4) was
against the evidence on record.

(31). BECAUSE, the Iearned Judge while dealing with Issue No.
1and 2 (Suit-1), Issue No. 1 (Suit-3), lissue No. 1 (b), 11, 13, 14,
19(b) and 27 (Suit-4) and Issue No. 14, 15, 22 and 24 (Suit-5)
misappreciated and misread the pleadings as well as evidence of
the parties, oral and documentary both, and the evidence produced
by the parties regarding these issues was not taken into account in
its correct perspective. In this respect it was also wrongly observed
that Sri Jilani had placed documents mentioned on page 3488 in
order to show the possession of the Muslims over the sité in

dispute at least from 1855 to 1885 and then from 1934 to 1949.

(32). BECAUSE, the appellant has dealt with some of the aspects

of this issue while making grounds under the categofy “ Limitation”
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and “Res judicata). The same may be treated as integral part of

grounds herein.

Judgement of Hon’ble Mr Justice D.V.Sharma;

(1). BECAUSE, the Learned Judge has wrongly decided Issue
Nos.2,4,10,15 and 28 in Suit No.4 in perverse manner. The
learned Judge proceeded on the assumption that the entire area of
Ayodhya belong to Raja Dashrath and whatever built by him
continued for lacs and crores of years unless proved otherwise.
This belief based on conjectures is running through out the
judgment of the learned Judge in arriving at and déciding the issues
relating to possession and adverse possession. Whatever
submissions were made By Hindu parties were accepted as correst
on law and on fact and without even referring to or taking into
account the arguments of the Muslim parties, the learned Judge
decided the issues without analyzing the facts and law in suits
where issues have been specifically framed. Further, the said
issues relating to possession of the Plaintiffs and claim of the
Plaintiffs over the property in suit by way of adverse possession

have been decided by applying wrong facts and. ignoring material

documents and evidence.

(2). BECAUSE, the Learned Judge's finding fhat “Neediess to
say that Ayodhya and Ramkot belong to emperor Dashrath \A}ho
was a sovereign King. Thereafter the property passed in the hands
of charitable trust and remained under the control of the temple,
the same was destroyed and without any formal sanction under the
law by way of‘possession by dispossessing Hindu the plaintiff

claim adverse possession. Thus to my mind the Plaintiffs have
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failed to prove adverse possession”., is perverse and is not based
on any evidence and contrary to the evidence on record. While
recording the finding of alleged ownership of raja Dashrath, the
learned judge failed to appreciate that there was no evidence to-
substantiate the same and specially so when the period of Raja
Dashrath was said to be 9 lakh to more than 3 Crore years ago.

(3). BECAUSE, the Hon'ble Justice D.V. Sharma has wrongly
decided Issue Nos.2,4,10,15 and 28 in Suit No.4 in an illegal and
perverse manner. The said issues relating to possession of the
Plaintiffs and claim of the Plaintiffs over the property in suit by way
of adverse possession have been decided by applying wrong facts
and ignoring material documents and evidence. The Hon'ble Judge
has simply referred to and taken into account certain documents
and has failed to acknowledge the arguments/submissions of
Plaintiffe on these issues. However, on the ather hand, the Hom'ble
Judge has started by saying “following documents show that the
Hindus/defendants had absolute control over the disputed
property”.. The Hon'ble Judge has recorded detailed submissions
on these issues submitted on behalf of the Defendants and without
taking into consideration the material evidence of the Plaintiffs the
Hon'ble Judge has reached the finding indicating ownership of
Ayodhya and Ramkot by Raja Dashrath and thereafter, the property
passed on to the temple which was destroyed. Without any forh;lal
sanction in law, the Plaintiffs are claiming adverse possession
which claim has failed. The Hon'ble Judge has applied the
judgments of the Hon’ble Supreme Court out of context and without
considering the facts as pleaded by the Plaintiffs in the present

case. It is respectfully submitted that there was no evidence to
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substantiate the same, especially so when the period of Raja

Dashrath was said to be 9 lakh to more than 1 Crore years ago.

(4). BECAUSE, the learned Judge erred in not appreciating that
the Hindu parties were making their claim and possession over the
property after lacs to crores of years after Lord Ram was born.
Hence, the possession of the Plaintiffs is hostile against everyone
who makes any claim in relation to Lord Ram with respect to the

said land.

(5). BECAUSE, the learned Judge's observation that the
“adverse possession against the deity cannot be claimed”, since it
is not a living person would lead to an erroneous proposition of law.
The Learned Judge's observation that the shebait has not

been impleaded in the present proceeding, is also misconceived.

(6). BECAUSE, the Learned Judge's observation that the

revenue record shows that disputed land is Nazool land as

per the revenue records and thereafter his observation that there
should have been a lease deed in favour of the. Plaintiffs, is
erroneous and misconceived. It was not the case of any party that
the land was in the ownership of Nazool and neither there
was any pleading, nor any issue to that effect and the title of the
land was not claimed by the State of Uttar Pradesh. The Mosq;Je
could not even‘be vested in the Nazool as per the Law of Nazool.

The findings of the learned judge in this respect was therefore

totally unfounded, illegal, erroneous and baseless.
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(7). BECAUSE, the Hon'ble Justice D.V.Sharma'’s finding at that

r

“the Plaintiffs have neither proved the existence of animus
poséidendi at commencement of their possession nor they have
proved continuance of their possession in such capacity” is
perverse and untenable. It is clear from the facts that the day the
Mosque was constructed in year 1528 A.D the existence of animus
possidendi commenced and the same continued till the time the
idols were placed inside the Mosque in December, 1949. The
above stand of the Plairtiffs is in alternative to the stand of the
Plaintiffs that when the Mosque was constructed, the entire land in
question vested in the emperor/ruler of that time and the Mosque
was built on the vacant land and hence there was no question to
prove dispossession of the so called real owner of that time as the

Mosque had then belonged to the King.

(8). BECAUSE, the Hon'ble Justice D.V,Sharma'’s observation that
the revenue record shows that disputed land is Nazool land and
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